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(c) All decisions granting or denying
a Touhy Request must be in writing.
The Executive Director must ask the
General Counsel for advice when pre-
paring the decision.

(d) Under 28 U.S.C. 1733, Federal Rule
of Civil Procedure 44(a)(1), or com-
parable State or Tribal law, a request
for an authenticated copy of a Presidio
Trust record may be granted by the
person having the legal custody of the
record. If you believe that you have
custody of a record:

(1) Consult the General Counsel to
determine if you can grant a request
for authentication of records; and

(2) Consult the General Counsel con-
cerning the proper form of the authen-
tication (as authentication require-
ments may vary by jurisdiction).

§1012.11 Must I get approval before
testifying as an expert witness
other than on behalf of the United
States in a Federal proceeding in
which the United States is a party
or has a direct and substantial in-
terest?

(a) You must comply with 5 CFR
2635.805(c), which details the authoriza-

36 CFR Ch. X (7-1-11 Edition)

tion procedure for an employee to tes-
tify as an expert witness, not on behalf
of the United States, in any proceeding
before a court or agency of the United
States in which the United States is a
party or has a direct and substantial
interest. This procedure means:

(1) You must obtain the written ap-
proval of the Presidio Trust’s General
Counsel;

(2) You must be in an approved leave
status if you testify during duty hours;
and

(3) You must state for the record that
you are appearing as a private indi-
vidual and that your testimony does
not represent the official views of the
Presidio Trust.

(b) If you testify as an expert witness
on a matter outside the scope of your
official duties, and which is not cov-
ered by paragraph (a) of this section,
you must comply with 5 CFR 2635.802.
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Subpart A—General

§1120.1 Purpose and scope of this
part.

This part contains the general rules
of the Architectural and Transpor-
tation Barriers Compliance Board for
public access to Board records. These
regulations implement 5 U.S.C. 552, the
Freedom of Information Act, as amend-
ed, and the policy of the Board. It is
the Board’s policy to disseminate infor-
mation on matters of interest to the
public and to disclose on request all in-
formation contained in records in its
custody insofar as is compatible with
the discharge of its responsibilities and
consistent with the law. This part sets
forth generally the categories of
records accessible to the public, the
types of records subject to prohibitions
or restrictions on disclosure, and the
places and procedures to obtain infor-
mation from records in the custody of
the A&TBCB.

§1120.2 Definitions.

For the purposes of this part:

(a) A&TBCB or Board means the Ar-
chitectural and Transportation Bar-
riers Compliance Board.

(b) A&TBCB record or record means
any document, writing, photograph,
sound or magnetic recording, drawing
or other similar thing by which infor-
mation has been preserved, from which
the information can be retrieved and
copied, and which is, was, or is alleged
to be under the control of the
A&TBCB.

(1) The term includes—

(i) Informal writings such as hand-
written notes and drafts;

(ii) Information preserved in a form
which must be translated or deciphered
by machine in order to be intelligible
to humans;

(iii) Records which were created or
acquired by the A&&TBCB, its members,
its employees, its members’ employees,
or persons acting on behalf of its mem-
bers, by use of A&TBCB funds or in the
course of transacting official business
for the A&TBCB.

(2) The term does not include—

(i) Materials which are legally owned
by an A&TBCB member, employee, or
member’s employee or representative
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in his or her purely personal capacity;
and

(ii) Materials published by non-Fed-
eral organizations which are readily
available to the public, such as books,
journals, standards, and periodicals
available through reference libraries,
even if such materials are in the
A&TBCB’s possession.

(c) The terms agency, person, party,
rule, rulemaking, order, and adjudication
have the meanings given in 5 U.S.C.
551, except where the context dem-
onstrates that a different meaning is
intended, and except that for purposes
of the Freedom of Information Act the
term agency as defined in 5 U.S.C. 551
includes any executive department,
military department, Government cor-
poration, Government controlled cor-
poration, the United States Postal
Service, or other establishment in the
executive branch of the Government
(including the Executive Office of the
President) or any independent regu-
latory agency.

(d) A government record under the
control of the A&TBCB means that the
record is subject to the free disposition
of the A&TBCB. This includes keeping
the record available for governmental
use as required and protecting, pre-
serving, and exercising such control
over it as may be necessary for that
purpose. Control of a record is not syn-
onymous with, and does not require,
actual physical possession of the
record.

(e) Request means a request to inspect
or obtain a copy of one or more
records.

(f) Requestor means any person who
submits a request to the A&TBCB.

(g) Public member means a member
appointed by the President from among
members of the general public.

(h) Direct Costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
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heating or lighting the facility in
which the records are stored.

(i) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Agencies should en-
sure that searching for material is
done in the most efficient and least ex-
pensive manner so as to minimize costs
for both the agency and the requester.
For example, agencies should not en-
gage in line-by-line search when mere-
ly duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. Search should be distinguished,
moreover, from review of material in
order to determine whether the mate-
rial is exempt from disclosure (see
paragraph (k) of this section). Searches
may be done manually or by computer
using existing programming.

(j) Duplication refers to the process of
making a copy of a document nec-
essary to respond to an FOIA request.
Such copies can take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others. The copy provided must
be in a form that is reasonably usable
by requesters.

(k) Review refers to the process of ex-
amining documents located in response
to a request that is for a commercial
use (see paragraph (1) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(1) Commercial Use Request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, agencies must determine the use
to which a requester will put the docu-
ments requested. Moreover, where an
agency has reasonable cause to doubt
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the use to which a requester will put
the records sought, or where that use is
not clear from the request itself, agen-
cies should seek additional clarifica-
tion before assigning the request to a
specific category.

(m) Educational Institution refers to a
preschoool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(n) Non-Commercial Scientific Institu-
tion refers to an institution that is not
operated on a commercial basis as that
term is referenced in paragraph (1) of
this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(0) Representative of the News Media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.

Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but agen-
cies may also look to the past publica-

§1120.5

tion record of a requester in making
this determination.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987; 556 FR 2519, Jan. 25,
1990]

§1120.3 Existing records.

All existing A&TBCB records are sub-
ject to routine destruction according
to standard record retention schedules.

Subpart B—Published Information

§1120.5 Information published in the
Federal Register.

(a) General. In accordance with the
provisions of 5 U.S.C. 552(a)(1), basic in-
formation concerning the organization,
operations, functions, substantive and
procedural rules and regulations, offi-
cials, office locations, and allocation of
responsibilities for functions and pro-
grams of the A&TBCB is published in
the FEDERAL REGISTER for the guidance
of the public. This information in-
cludes—

(1) Description of the A&TBCB’s or-
ganization and the established places
at which, the employees from whom,
and the methods whereby the public
may obtain information, make submit-
tals or requests, or obtain decisions;

(2) Statements of the general course
and method by which the A&TBCB’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by the
A&TBCB, and

(5) Each amendment, revision, or re-
peal of the foregoing. Indexes to the
FEDERAL REGISTER are published in
each daily issue and compiled cur-
rently on a monthly, quarterly, and an-
nual basis. Copies of the FEDERAL REG-
ISTER and its indexes are available in
many libraries and may be purchased
from the Superintendent of Docu-
ments, Government Printing Office,
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Washington, DC 20402. No formal re-
quest to examine documents in the
FEDERAL REGISTER is necessary to in-
spect them at the place where they are
kept. Materials incorporated by ref-
erence in the FEDERAL REGISTER are
available for inspection in A&TBCB of-
fices.

(b) Code of Federal Regulations. Title
36 of the Code of Federal Regulations,
which is republished and updated annu-
ally, contains a compilation of docu-
ments published by the A&&TBCB in the
FEDERAL REGISTER which set forth sub-
stantive and procedural rules and regu-
lations of the A&TBCB and statements
of general policy or interpretations of
general applicability formulated and
adopted by the Board. Copies of the
Code of Federal Regulations are avail-
able in many libraries and may be pur-
chased from the Superintendent of
Documents. Reference copies main-
tained in offices of the A&TBCB are
available for examination without for-
mal request.

(c) Effect of nonpublication. Except to
the extent that a person has actual and
timely notice of its terms, no person
may in any manner be required to re-
sort to, or be adversely affected by, any
procedure or matter required to be pub-
lished in the FEDERAL REGISTER, but
not so published. For the purposes of
this paragraph, material that is rea-
sonably available to the class of per-
sons affected by it is considered to be
published in the FEDERAL REGISTER if
it has been incorporated by reference
in the FEDERAL REGISTER with the ap-
proval of the Director of the Federal
Register.

§1120.6 Information in A&TBCB publi-
cations.

(a) General. Copies of information
material shall be available upon oral or
written request so long as an adequate
supply exists. These informational ma-
terials include press releases, pam-
phlets, and other materials ordinarily
made available to the public without
cost as part of a public information
program, and reprints of individual
parts of the Code of Federal Regula-
tions or FEDERAL REGISTER relating to
programs affecting substantial seg-
ments of the general public. Copies of
informational publications of the

36 CFR Ch. XI (7-1-11 Edition)

A&TBCB which may be purchased from
the Superintendent of Documents may
be inspected in those offices of the
A&TBCB in which reference copies are
available. Compliance with the formal
procedures provided in this part for ob-
taining access to A&TBCB records is
not necessary for access to the mate-
rials described in this paragraph.

(b) Published indexes. The informa-
tional publications available from the
A&TBCB may include indexes to mate-
rials published or contained in its
records. They will include the current
indexes required by the Freedom of In-
formation Act to be maintained and
made available for inspecting and
copying, except as otherwise provided
by published order, as noted below.
These indexes provide identifying in-
formation for the public as to—

(1) Final opinions and orders made in
the adjudication of cases;

(2) Statements of policy and interpre-
tations adopted but not published in
the FEDERAL REGISTER; and

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.

As promptly as possible after adoption
of this part, these indexes will be made
available to members of the public.
Thereafter, updated indexes or supple-
ments shall be published at least quar-
terly. However, the Board may deter-
mine by order published in the FED-
ERAL REGISTER that publication of an
index is unnecessary and impracti-
cable. In that case the Board shall pro-
vide copies of the index on request at a
cost not to exceed the direct cost of du-
plication.

Subpart C—Records Available for
Public Inspection and Copy-
ing, Documents Published
and Indexed

§1120.11 Records available for inspec-
tion.

Except for those categories of mate-
rials listed in paragraph (a) of this sec-
tion, paragraphs (a) (1) through (9) of
§1120.41 the following materials are
available for public inspection and
copying during normal business hours
at the Washington office of the
A&TBCB:
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(a) Final opinions and orders made in
the adjudication of cases;

(b) Statements of policy and inter-
pretations which have been adopted
under the authority of the A&TBCB
and are not published in the FEDERAL
REGISTER;

(c) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(d) A record of the final votes of each
member of the Board in every Board
proceeding;

(e) Current indexes providing identi-
fying information for the public as to
the materials made available under
paragraphs (a) through (d) of this sec-
tion.

(f) All papers and documents made a
part of the official record in adminis-
trative proceedings conducted by the
A&TBCB in connection with the
issuance, amendment, or revocation of
rules and regulations or determina-
tions having general applicability or
legal effect with respect to members of
the public or a class of the public.

(g) After a final order is issued in any
adjudicative proceeding conducted by
the A&TBCB, all papers and documents
made a part of the official record of the
proceeding. (The official docket is kept
in the office of the administrative law
judge hearing the case until a final
order is issued.)

§1120.12 Indexes to certain records.

Current indexes are normally avail-
able to the public in published form as
provided in §1120.11. These indexes,
whether or not published, are made
available for inspection and copying on
request. If published copies of a par-
ticular index are at any time not avail-
able or if publication of the index has
been determined to be unnecessary and
impracticable by order published in the
FEDERAL REGISTER, copies of the index
will be furnished on request. (See
§1120.6(b), Published indexes.)

§1120.13 Effect of nonavailability.

Any material listed in paragraph (a)
of this section that is not indexed as
required by §1120.11(e) and §1120.12,
may not be cited, relied on, or used as
precedent by the Board to adversely af-
fect any member of the public unless
the person against whom it is cited, re-

§1120.22

lied on, or used has had actual and
timely notice of the material.

Subpart D—Information Available
Upon Request

§1120.21 Policy on
records.

(a) It is the policy of the A&TBCB to
make information available to the pub-
lic to the greatest extent possible in
keeping with the spirit of the Freedom
of Information Act. Therefore, all
records of the A&TBCB, except those
that the A&TBCB specifically deter-
mines must not be disclosed in the na-
tional interest, for the protection of
private rights, or for the efficient con-
duct of public business to the extent
permitted by the Freedom of Informa-
tion Act, are declared to be available
for public inspection and copying as
provided in this part. Each member and
employee of the A&TBCB is directed to
cooperate to this end and to make
records available to the public prompt-
ly and to the fullest extent consistent
with this policy. A record may not be
withheld from the public solely be-
cause its release might suggest admin-
istrative error or embarrass a member
or employee of the A&TBCB.

(b) Subject to §1120.51, any non-
exempt A&TBCB record is available to
the public upon request regardless of
whether the requestor shows any jus-
tification or need for the record.

(c) An A&TBCB office may waive the
procedures on this subpart in favor of
the requestor, for reasons of the public
interest, simplicity, or speed.

(d) If a requested record contains
both exempt and nonexempt material,
the nonexempt material shall be dis-
closed, after the exempt material has
been deleted in accordance with
§1120.42.

disclosure of

§1120.22 Requests to which this sub-
part applies.

(a) This subpart applies to any writ-
ten request (other than a request made
by another Federal agency) received by
the A&TBCB, whether or not the re-
quest cites the Freedom of Information
Act, 5 U.S.C. 552, except with respect to
records for which a less formal disclo-
sure procedure is provided specifically
in this part.
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(b) Any written request to the
A&TBCB for existing records prepared
by the A&TBCB for routine public dis-
tribution, e.g., pamphlets, copies of
speeches, press releases, and edu-
cational materials, shall be honored.
No individual determination under
§1120.32 is necessary in these cases,
since preparation of the materials for
routine public distribution itself con-
stitutes that a determination that the
records are available to the public.

(c) This subpart applies only to
records that exist at the time the re-
quest for information is made. (See
§1120.3, Eristing records.)

§1120.23 Where requests for agency
records must be filed.

A written request for records must be
filed with the A&TBCB Freedom of In-
formation Officer, Suite 501, 1111 18th
Street NW., Washington, DC 20036. Re-
quests may be mailed to that address
or filed in person at that address dur-
ing the A&TBCB’s normal business
hours.

[45 FR 80976, Dec. 8, 1980, as amended at 55
FR 2520, Jan. 25, 1990]

§1120.24 Misdirected written requests;
oral requests.

(a) The A&TBCB cannot assure that a
timely for satisfactory response under
this subpart will be given to written re-
quests that are addressed to A&TBCB
offices, members, or employees other
than the Freedom of Information Offi-
cer listed in §1120.23. Any A&TBCB
member or employee who receives a
written request for inspection or dis-
closure of A&TBCB records must
promptly forward a copy of the request
to the Freedom of Information Officer,
by the fastest practicable means, and
must, if appropriate, commence action
under §1120.32.

(b) While A&TBCB members and em-
ployees will attempt in good faith to
comply with oral requests for inspec-
tion or disclosure of A&TBCB records,
by telephone or otherwise, these re-
quests are not required to be processed
in accordance with this subpart.

§1120.25 Form of requests.

A request must be in writing, must
reasonably describe the records sought
in a way that will permit their identi-
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fication and location, and must be ad-
dressed to the address set forth in
§1120.23, but otherwise need not be in
any particular form. Each request
under the Freedom of Information Act
should be clearly and prominently
identified by a legend on the first page,
such as ‘“Freedom of Information Act
Request.” The envelope in which the
request is sent should be prominently
marked with the letters “FOIA.” It is
helpful, but not necessary, for the re-
questor to include his or her phone
number and the reason for the request.
A request may state the maximum
amount of fees which the requester is
willing to pay. Under §1120.33(d), the
failure to state willingness to pay fees
as high as are anticipated by the
A&TBCB will delay running of the time
limit and delay processing of the re-
quest, if the responsible official antici-
pates that the fees chargeable may ex-
ceed $250.00.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987]

§1120.26 Deficient descriptions.

(a) If the description of the records
sought in the request is not sufficient
to allow the A&TBCB to identify and
locate the requested records, the office
taking action under §1120.32 must no-
tify the requestor (by telephone when
practicable) that the request cannot be
further processed until additional in-
formation is furnished.

(b) The A&TBCB must make every
reasonable effort to assist the re-
questor in formulating his or her re-
quest. If a request is described in gen-
eral terms (e.g., all records having to
do with a certain area), the A&TBCB
office taking action under §1120.32 may
communicate with the requestor (by
telephone when practicable) with a
view toward reducing the administra-
tive burden of processing a broad re-
quest and minimizing the fee payable
by the requestor. Such attempts must
not be used as a means to discourage
requests, but rather as a means to help
identify with more specificity the
records actually sought.
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§1120.31 A&TBCB receipt of requests;
responsibilities of Freedom of Infor-
mation Officer.

(a) Upon receipt of a written request,
the Freedom of Information Officer
must mark the request with the date of
receipt and must attach to the request
a control slip indicating the Request
Identification Number and other perti-
nent administrative information. The
Freedom of Information Officer must
immediately forward the request and
control slip to the A&TBCB office
which the FOIA Officer believes to be
responsible for maintaining the records
requested. The Freedom of Information
Officer must retain a full copy of the
request and control slip and must mon-
itor the handling of the request to en-
sure a timely response.

(b) The Freedom of Information Offi-
cer must maintain a file concerning
each request received. The file must
contain a copy of the request, initial
and appeal determinations, and other
pertinent correspondence and records.

(c) The Freedom of Information Offi-
cer must collect and maintain the in-
formation necessary to compile the re-
ports required by 5 U.S.C. 552(d).

§1120.32 A&TBCB action on requests.

(a) The FOIA Officer is delegated the
authority to issue initial determina-
tions concerning records which he or
she believes are in the custody of a
Board member, an employee of a mem-
ber’s agency, or an employee of a pub-
lic member. When the FOIA Officer re-
ceives such a request, he or she shall
forward it to the member, employee of
a member agency, or employee of a
public member whom the FOIA Officer
believes to have custody of the records,
requesting the records. The person to
whom the request is forwarded shall,
within three days of receipt of the
FOIA Officer’s request, either furnish
the records requested to the FOIA Offi-
cer or inform the FOIA Officer of the
time when they will be furnished. The
FOIA Officer shall then determine
whether or not to disclose the docu-
ments. For purposes of such requests
and their processing under this sub-
part, the FOIA Officer is considered the
office handling the requests.

(b) Heads of staff offices are dele-
gated the authority to issue initial de-

§1120.32

terminations, other records which are
in their respective custody.

(c) Whenever an A&TBCB office re-
ceives a request forwarded by the FOIA
Officer, the office should:

(1) Take action under §1120.26, if re-
quired, to obtain a better description of
the records requested;

(2) Locate the records as promptly as
possible, or determine that:

(i) The records are not known to
exist; or

(ii) They are located at another
A&TBCB office; or

(iii) They are located at another Fed-
eral agency and not possessed by the
A&TBCB.

(3) When appropriate, take action
under §1120.53(b) to obtain payment or
assurance of payment;

(4) Determine which of the requested
records legally must be withheld, and
why (see §1120.42(b), Release of exempt
documents);

(5) Of the requested records which are
exempt from mandatory disclosure but
which legally may be disclosed (see
§1120.42(a)), determine which records
will be withheld, and why;

(6) Issue an initial determination
within the allowed period (see §1120.31),
specifying (individually or by category)
which records will be disclosed and
which will be withheld, and signed by a
person authorized to issue the deter-
mination under paragraph (a) of this
section (see §1120.33, Initial denials of
requests);

(7) Furnish the Freedom of Informa-
tion Officer a copy of the determina-
tion; and

(8) If the determination denies a re-
quest, furnish the Freedom of Informa-
tion Officer the name of the A&TBCB
member(s) or employee(s) having cus-
tody of the records and maintain the
records in a manner permitting their
prompt forwarding to the General
Counsel upon request if an appeal from
the initial denial is filed. (See also
§1120.34.)

(d) If it appears that some or all of
the requested records are not in the
possession of the A&TBCB office which
has been assigned responsibility for re-
sponding to the request but may be in
the possession of some A&TBCB office,
the responding office must so inform
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the Freedom of Information officer im-
mediately.

(e) An initial determination to dis-
close documents must provide the re-
quested documents or provide the op-
portunity to inspect and/or obtain cop-
ies of the documents.

§1120.33 Time allowed for initial ac-
tion on requests.

(a) Except as otherwise provided in
this section, as soon as possible and
not later than the tenth working day
after the day on which the Freedom of
Information Officer receives a request
for records, the A&TBCB office respon-
sible for responding to the request
must issue a written determination to
the requestor stating which of the re-
quested records, will, and which will
not, be released and the reason for any
denial of a request.

(b) The period of 10 working days is
measured from the date the request is
first received and logged in by the
Freedom of Information Officer.

(c) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by the
A&TBCB under §1120.26 that his or her
request does not reasonably identify
the records sought, and the date that
the requestor furnishes a reasonable
identification.

(d) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by an
A&TBCB office under §1120.53(b) that
prepayment of fees is required, and the
date that the requestor pays (or makes
suitable arrangements to pay) the
charges.

(e) The A&TBCB office taking action
under §1120.31 may extend the basic 10-
day period established under paragraph
(a) of this section by a period not to ex-
ceed 10 additional working days if—

(1) The office notifies the Freedom of
Information Officer;

(2) The office notifies the requestor
in writing within the basic 10-day pe-
riod stating the reasons for the exten-
sion and the date by which the office
expects to be able to issue a determina-
tion;
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(3) The extension is reasonably nec-
essary to properly process the par-
ticular request; and

(4) One or more of the following un-
usual circumstances require the exten-
sion:

(i) There is a need to search for and
collect the requested records from field
facilities or other establishments that
are separate from the office processing
the request;

(ii) There is a need to search for, col-
lect, and/or appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) There is need for consultation
with another agency having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of the A&TBCB. The office
must conduct the consultation with all
practicable speed.

(f) Should the A&TBCB fail to issue a
determination within the 10-day period
or any authorized extension as to an
initial request, or during the period for
consideration of an appeal, the re-
questor shall be deemed to have ex-
hausted his or her administrative rem-
edies with respect to such.

In the latter situation, the requestor
may commence an action in an appro-
priate Federal district court to obtain
the records.

§1120.34 Initial denials of requests.

(a) An initial denial of a request may
be issued only for the following rea-
sons:

(1) The record
A&TBCB’s control;

(2) The record has been published in
the FEDERAL REGISTER or is otherwise
published and available for sale;

(3) A statutory provision, provision
of this part, or court order requires
that the information not be disclosed;

(4) The record is exempt from manda-
tory disclosure under 5 U.S.C. 552(b)
and the responding office has decided
not to disclose it under §§1120.41 and
1120.42;

(5) The record is believed to be in the
A&TBCB’s custody but has not yet
been located. (See paragraph (f) of this
section.)

(b) BEach initial denial of a request
shall—

is not wunder the
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(1) Be written, signed, and dated;

(2) Contain a reference to the Re-
quest Identification Number;

(3) Identify the records that are being
withheld (individually or, if the denial
covers a large number of similar
records, by described category); and

(4) State the basis for denial of each
record of category of records or any
reasonably segregable portion(s) there-
of being withheld.

(c) If the issuance of the determina-
tion to deny a request was directed by
some A&TBCB officer or employee
other than the person signing the de-
termination letter, that other person’s
identity and position must be stated in
the determination letter.

(d) Each initial determination which
denies, in whole or in part, a request
for one or more existing, located
A&TBCB records must state that the
requestor may appeal the initial denial
by sending a written appeal to the ad-
dress shown in §1120.23 within 30 days
of receipt of the determination. (See
§1120.36.)

(e) A determination is deemed issued
on the date the determination letter is
placed in A&TBCB mailing channels
for first class mailing to the requestor,
delivered to the U.S. Postal Service for
mailing, or personally delivered to the
requestor, whichever date first occurs.

(f) When a request must be denied be-
cause the record has not yet been lo-
cated (although it is believed to be in
the A&TBCB’s possession), the
A&TBCB office responsible for main-
taining the record must continue to
search diligently until it is located or
it appears that the record does not
exist or is not in the A&TBCB’s posses-
sion, and must periodically inform the
requestor of the office’s progress.

§1120.36 Appeals from initial denials.

(a) Any person whose request has
been denied in whole or in part by an
initial determination may appeal that
denial by addressing a written appeal
to the address shown in §1120.23.

(b) Any appeal must be mailed or
filed in person at the address shown in
§1120.23—

(1) In the case of a denial of an entire
request, generally not later than 30 cal-
endar days after the date the requestor

§1120.37

received the initial determination on
the request; or

(2) In the case of a partial denial,
generally not later than 30 calendar
days after the requestor receives all
records being made available pursuant
to the initial determination.

An appeal which does not meet the re-
quirements of this paragraph may be
treated either as a timely appeal or as
a new request, at the option of the
Freedom of Information Officer.

(c) The appeal letter must contain—

(1) A reference to the Request Identi-
fication Number (RIN);

(2) The date of the initial determina-
tion;

(3) The name and address of the per-
son who issued the initial denial;

(4) A statement of which of the
records to which access was denied are
the subjects of the appeal; and

(5) If the applicant wishes, such facts
and legal or other authorities as he or
she considers appropriate.

§1120.37 A&TBCB action on appeals.

(a) The General Counsel must make
one of the following legal determina-
tions in connection with every appeal
from the initial denial of a request for
an existing, located record:

(1) The record must be disclosed;

(2) The record must not be disclosed
because a statute or a provision of this
part so requires; or

(3) The record is exempt from manda-
tory disclosure but legally may be dis-
closed as a matter of agency discretion.

(b) Whenever the General Counsel has
determined under paragraph (a)3) of
this section that a record is exempt
from mandatory disclosure but legally
may be disclosed, the matter must be
referred to the Executive Director. If
the Executive Director determines that
an important purpose would be served
by withholding the record, the General
Counsel shall issue a determination de-
nying the appeal. If the Executive Di-
rector determines that no important
purpose would be served by with-
holding the record, the General Coun-
sel must disclose the record.

(c) The General Counsel may dele-
gate his or her authority under this
section to any other attorney em-
ployed by the A&TBCB in connection
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with any cateogory of appeals or any
individual appeals.

(d) A determination denying an ap-
peal from an initial denial must—

(1) Be in writing;

(2) State which of the exemptions in
5 U.S.C. 552(b) apply to each requested
existing record;

(3) State the reason(s) for denial of
the appeal;

(4) State the name and position of
each A&TBCB officer or employee who
directed that the appeal be denied; and

(5) State that the person whose re-
quest was denied may obtain de novo
judicial review of the denial by com-
plaint filed with the district court of
the United States in the district in
which the complainant resides, or in
which the agency records are situated,
or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4).

§1120.38 Time allowed for action on
appeals.

(a) Except as otherwise provided in
this section, as soon as possible and
not later than the twentieth working
day after the day on which the Free-
dom of Information Officer receives an
appeal from an initial denial of a re-
quest for records, the General Counsel
shall issue a written determination
stating which of the requested records
(as to which appeal was made) will and
which will not be disclosed.

(b) The period of 20 working days
shall be measured from the date an ap-
peal is first received by the Freedom of
Information Officer.

(c) The General Counsel may extend
the basic 20-day period established
under paragraph (a) of this section by a
period not to exceed 10 additional
working days if—

(1) He or she notifies the Freedom of
Information Officer;

(2) He or she notifies the requestor in
writing within the basic 20-day period
stating the reasons for the extension
and the date by which he or she expects
to be able to issue a determination;

(3) The extension is reasonably nec-
essary to properly process the par-
ticular request; and

(4) One or more of the following un-
usual circumstances require the exten-
sion:
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(i) There is a need to search for and
collect the records from field facilities
or other establishments that are sepa-
rated from the office processing the ap-
peal;

(ii) There is a need to search for, col-
lect, and/or appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) There is a need for consultation
with another agency or among two or
more components of the A&TBCB. The
General Counsel must conduct the con-
sultation with all practicable speed.

(d) No extension of the 20-day period
may be issued under paragraph (c) of
this section which would cause the
total of all such extensions and of any
extensions issued under §1120.33(c) to
exceed 10 working days.

§1120.41 Exempt documents.

(a) Generally, 5 U.S.C. 552(b) estab-
lishes nine exclusive categories of mat-
ters which are exempt from the manda-
tory disclosure requirements of 5
U.S.C. 552(a). No request under 5 U.S.C.
562 for an existing, located, unpub-
lished record in the A&TBCB’s control
may be denied by any A&TBCB office
or employee unless the record contains
(or its disclosure would reveal) matters
that are—

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and
which are in fact properly classified
pursuant to the Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,

(3) Specifically exempted from disclo-
sure by statute;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, but only to
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the extent that the production of such
records would—

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) The fact that the applicability of
an exemption permits the withholding
of a requested record (or portion of a
record) does not necessarily mean that
the record must or should be withheld.
(See §1120.42 Release of exempt docu-
ments.)

§1120.42
ments.

(a) An A&TBCB office may, in its dis-
cretion, release requested records de-
spite the applicability of one or more
of the exemptions listed in §1120.41
(a)(2), (b), or (7). Disclosure of such
records is encouraged if no important
purpose would be served by with-
holding the records.

(b) Though the policy of the A&TBCB
is to honor all requests, as indicated in
§1120.21(a), there are circumstances
when the A&TBCB will not disclose a
record if one or more of the FOIA ex-
emptions applies to the record. The ex-
emptions usually in such cir-
cumstances are exemptions (2), (3), (4),
(6), (8) and (9). In these cases, where the
A&TBCB has withheld a requested
record, or ©portions thereof, the

Release of exempt docu-

§1120.51

A&TBCB will disclose the exempted
record when ordered to do so by a Fed-
eral court or in exceptional cir-
cumstances under appropriate restric-
tions with the approval of the Office of
General Counsel.

Subpart E—Copies of Records and
Fees for Services

§1120.51 Charges for services,
erally.

(a) It shall be the policy of the
ATBCB to comply with requests for
documents made under the FOIA using
the most efficient and least costly
methods available. Requesters will be
charged fees, in accordance with the
administrative provisions and fee
schedule set forth below, for searching
for, reviewing (in the case of commer-
cial use requesters only), and dupli-
cating requested records.

(b) Categories of requesters. For the
purpose of standard FOIA fee assess-
ment, the four categories of requesters
are: Commercial use requesters; edu-
cational and non-commercial scientific
institution requesters; requesters who
are representatives of the news media;
and, all other requesters (see §1120.2 (1)
through (o), Definitions).

(c) Levels of fees. Lievels of fees pre-
scribed for each category of requester
are as follows:

(1) Commercial Use Requesters—
When the ATBCB receives a request for
documents which appears to be a re-
quest for commercial use, the Board
may assess charges in accordance with
the fee schedule set forth below, which
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the records sought. Costs for
time spent reviewing records to deter-
mine whether they are exempt from
mandatory disclosure applies to the
initial review only. No fees will be as-
sessed for reviewing records, at the ad-
ministrative appeal level, of the ex-
emptions already applied.

(2) Educational and Non-Commercial
Scientific Institution Requesters—The
ATBCB shall provide documents to re-
questers in this category for the cost of
reproduction alone, in accordance with
the fee schedule set forth below, ex-
cluding charges for the first 100 pages
of reproduced documents.

gen-
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(i) To be eligible for inclusion in this
category, requesters must demonstrate
the request is being made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use, but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-
entific (it the request is from a non-
commercial scientific institution) re-
search.

(ii) Requesters eligible for free search
must reasonably describe the records
sought.

(3) Requesters Who Are Representa-
tives of the News Media—The ATBCB
shall provide documents to requesters
in this category for the cost of repro-
duction alone, in accordance with the
fee schedule set forth below, excluding
charges for the first 100 pages of repro-
duced documents.

4) All Other Requestors—The
ATBCB shall charge requestors who do
not fit into any of the categories de-
scribed above, fees which recover the
full direct cost of searching for and re-
producing records that are responsive
to the request, except that the first
two hours of search time and the first
100 pages of reproduction shall be fur-
nished without charge.

(d) Schedule of FOIA fees.

(1) Record search (ATBCB employ-
ees)—3$14.00 per hour

(2) Document review (ATBCB em-
ployees)—3$20.00 per hour

(3) Duplication of documents (paper
copy of paper original)—S$.20 per page

(e) No charge shall be made:

(1) If the costs of routine collection
and processing of the fee are likely to
equal or exceed the amount of the fee;

(2) For any request made by an indi-
vidual or group of individuals falling
into the categories listed at paragraph
(b) of this section, and described in
paragraph (c) of this section, (except-
ing commercial use requests) the first
two hours of search time and first 100
pages of duplication;

(3) For the cost of preparing or re-
viewing letters of response to a request
or appeal;

(4) For responding to a request for
one copy of the official personnel
record of the requestor;

(5) For furnishing records requested
by either House of Congress, or by duly
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authorized committee or subcommittee
or Congress, unless the records are re-
quested for the benefit of an individual
Member of Congress or for a con-
stituent;

(6) For furnishing records requested
by and for the official use of other Fed-
eral agencies; or

(7) For furnishing records needed by
an A&TBCB contractor or grantee to
perform the work required by the
A&TBCB contract or grant.

(f) Requestors may be charged for un-
successful or unproductive searches or
for searches when records located are
determined to be exempt from disclo-
sure.

(g) Where the ATBCB reasonably be-
lieves that a requestor or group of re-
questors is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the ATBCB shall aggregate any
such requests and charge accordingly.

[55 FR 2520, Jan. 25, 1990]

§1120.52 Computerized records.

(a) Information available in whole or
in part in computerized form which is
disclosable under the Freedom of Infor-
mation Act is available to the public as
follows:

(1) When there is an existing printout
from the computer which permits copy-
ing the printout, the material will be
made available at the per page rate
stated in §1120.51(a) for each 8% by 11
inch page.

(2) When there is not an existing
printout of information disclosable
under the Freedom of Information Act,
a printout shall be made if the appli-
cant pays the cost to the A&&TBCB as
stated in paragraph (a)(3) of this sec-
tion.

(3) Obtaining information from com-
puterized records frequently involves a
minimum computer time cost of ap-
proximately $100 per request. Multiple
requests involving the same subject
may cost less per request. Services of
personnel in the nature of a search
shall be charged for at rates prescribed
in §1120.51(a). A charge shall be made
for the computer time involved based
upon the prevailing level of costs to
Government organizations and upon
the particular types of computer and
associated equipment and the amounts
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of time on such equipment that are uti-
lized. A charge shall also be made for
any substantial amounts of special sup-
plies or materials used to contain,
present, or make available the output
of computers based upon the prevailing
levels of costs to Government organiza-
tions and upon the type and amount of
the supplies and materials that are
used.

(b) Information in the Board’s com-
puterized records which could be pro-
duced only by additional programming
of the computer, thus producing infor-
mation not previously in being, is not
required to be furnished under the
Freedom of Information Act. In view of
the usually heavy workloads of the
computers used by the Board, such a
service cannot ordinarily be offered to
the public.

§1120.53 Payment of fees.

(a) Method of payment. All fee pay-
ments shall be in the form of a check
or money order payable to the order of
the “U.S. Architectural and Transpor-
tation Barriers Compliance Board’ and
shall be sent (accompanied by a ref-
erence to the pertinent Request
Indentification Number(s)) to the ad-
dress in §1120.23.

(b) Charging interest. The ATBCB may
charge interest to those requestors
failing to pay fees assessed in accord-
ance with the procedures described in
§1120.51. Interest charges, computed at
the rate prescribed in section 3717 of
title 31 U.S.C.A., will be assessed on
the full amount billed starting on the
31st day following the day on which the
bill was sent.

(c) Advance payment or assurance of
payment. (1) When an ATBCB office de-
termines or estimates that the allow-
able charges a requestor may be re-
quired to pay are likely to exceed
$250.00, the ATBCB may require the re-
questor to make an advance payment
or arrangements to pay the entire fee
before continuing to process the re-
quest. The ATBCB shall promptly in-
form the requestor (by telephone, if
practicable) of the need to make an ad-
vance payment or arrangements to pay
the fee. That office need not search for,
review, duplicate, or disclose records in
response to any request by that re-
questor until he or she pays, or makes

§1120.53

acceptable arrangements to pay, the
total amount of fees due (or estimated
to become due) under this subpart.

(2) Where a requestor has previously
failed to pay a fee charged in a timely
fashion, the ATBCB may require the
requestor to pay the full amount owed,
plus any applicable interest, as pro-
vided in paragraph (b) of this section,
and to make an advance payment of
the full amount of the estimated fee
before any new or pending requests will
be processed from that requestor.

(3) In those instances described in
paragraphs (¢)(1) and (2) of this section,
the administrative time limits pre-
scribed in §1120.33(d) will begin only
after the ATBCB has received all fee
payments due or acceptable arrange-
ments have been made to pay all fee
payments due.

(d) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). Requestors are ad-
vised that the ATBCB shall use the au-
thorities of the Debt Collection Act of
1982, including disclosure to consumer
reporting agencies and use of collec-
tion agencies, where appropriate, to en-
courage repayment of debts arising
from freedom of information act re-
quests.

(e) Waiver or reduction of fees. (1)
Records responsive to a request under 5
U.S.C. 552 shall be furnished without
charge or at a charge reduced below
that establsihed under paragraph (d) of
§1120.51 where the Freedom of Informa-
tion Officer determines, based upon in-
formation provided by a requestor in
support of a fee waiver request or oth-
erwise made known to the Freedom of
Information Officer, that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of
the requestor. Requests for a waiver or
reduction of fees shall be considered on
a case-by-case basis.

(2) In order to determine whether the
first fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment—Freedom of Information Officer

287



§1120.53

shall consider the following four fac-
tors in sequence:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government.”” The subject mat-
ter of the requested records, in the con-
text of the request, must specifically
concern identifiable operations or ac-
tivities of the federal government—
with a connection that is direct and
clear, not remote or attenuated. Fur-
thermore, the records must be sought
for their informative value with re-
spect to those government operations
or activities; a request for access to
records for their intrinsic informa-
tional content alone will not satisfy
this threshold consideration.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’ to
an understanding of government oper-
ations or activities. The disclosable
portions of the requested records must
be meaningfully informative on spe-
cific government operations or activi-
ties in order to hold potential for con-
tributing to increase public under-
standing of those operations and ac-
tivities. The disclosure of information
that already is in the public domain, in
either a duplicative or a substantially
identical form, would not be likely to
contribute to such understanding, as
nothing new would be added to the pub-
lic record.

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding.”” The disclosure must
contribute to the understanding of the
public at large, as opposed to the indi-
vidual understanding of the requestor
or a narrow segment of interested per-
sons. A requestor’s identity and quali-
fications—e.g., expertise in the subject
area and ability and intention to effec-
tively convey information to the gen-
eral public—should be considered. It
reasonably may be presumed that a
representative of the news media (as
defined in §1120.2(0)) who has access to
the means of public dissemination
readily will be able to satisfy this con-
sideration. Requests from libraries or
other record repositories (or requestors

36 CFR Ch. XI (7-1-11 Edition)

who intend merely to disseminate in-
formation to such institutions) shall be
analyzed, like those of other requestors
to identify a particular person who rep-
resents that he actually will use the re-
quested information in scholarly or
other analytic work and then dissemi-
nate it to the general public.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities. The public’s understanding
of the subject matter in question, as
compared to the level of public under-
standing existing prior to the disclo-
sure, must be likely to be enhanced by
the disclosure to a significant extent.
Freedom of Information Officer shall
not make separate value judgments as
to whether information, even though it
in fact would contribute significantly
to public understanding of the oper-
ations or activities of the government,
is “important’ enough to be made pub-
lic.

(3) In order to determine whether the
second fee waiver requirement is met—
i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requestor—the
Freedom of Information Officer shall
consider the following two factors in
sequence:

(i) The existence and magnitude of a
commercial interest: Whether the re-
questor has a commercial interest that
would be furthered by the requested
disclosure. The Freedom of Informa-
tion Officer shall consider all commer-
cial interests of the requester (with ref-
erence to the definition of ‘‘commer-
cial use’ in §1120.2(1)) or any person on
whose behalf the requestor may be act-
ing, but shall consider only those inter-
ests which would be furthered by the
requested disclosure. In assessing the
magnitude of identified commercial in-
terests, consideration shall be given to
the role that such FOIA-disclosed in-
formation plays with respect to those
commercial interests, as well as to the
extent to which FOIA disclosures serve
those interests overall. Requestors
shall be given a reasonable opportunity
in the administrative process to pro-
vide information bearing upon this
consideration.
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(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requestor is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commercial interest of the re-
questor.” A fee waiver or reduction is
warranted only where, once the ‘‘public
interest’”’ standard set out in paragraph
(e)(2) of this section is satisfied, that
public interest can fairly be regarded
as greater in magnitude than that of
the requestor’s commercial interest in
disclosure. The Freedom of Informa-
tion Officer shall ordinarily presume
that where a news media requestor has
satisfied the ‘‘public interest’’ stand-
ard, that will be the interest primarily
served by disclosure to that requestor.
Disclosure to data brokers or others
who compile and market government
information for direct economic return
shall not be presumed to primarily
serve ‘‘public interest.”

(4) Where only a portion of the re-
quested records satisfies both of the re-
quirements for a waiver or reduction of
fees under this paragraph, a waiver or
reduction shall be granted only as to
that portion.

(56) Requests for the waiver or reduc-
tion of fees shall address each of the
factors listed in paragraphs (e) (2) and
(3) of this section, as they apply to
each record request. One hundred pages
of reproduction shall be furnished with-
out charge.

(6) A request for reduction or waiver
of fees shall be addressed to the Free-
dom of Information Officer at the ad-
dress shown in §1120.23. The ATBCB of-
fice which is responding to the request
for records shall initially determine
whether the fee shall be reduced or
waived and shall so inform the re-
questor. The initial determination may
be appealed by letter addressed to the
address shown in §1120.23. The General
Counsel or his or her designee shall de-
cide such appeals.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43196, Nov. 10, 1987; 556 FR 2521, Jan. 25,
1990]

§1121.2

PART 1121—PRIVACY ACT
IMPLEMENTATION

Sec.

1121.1 Purpose and scope.

1121.2 Definitions.

1121.3 Procedures for requests pertaining to
individuals’ records in a records system.

1121.4 Times, places, and requirements for
the identification of the individual mak-
ing a request.

1121.5 Access to requested information to
the individual.

1121.6 Request for correction or amendment
to the record.

1121.7 Agency review of request for correc-
tion or amendment of the record.

1121.8 Appeal of an initial adverse agency
detemination on correction or amend-
ment of the record.

1121.9 Notification of dispute.

1121.10 Disclosure of record to a person
other than the individual to whom the
record pertains.

1121.11 Accounting of disclosures.

1121.12 Fees.

AUTHORITY: 5 U.S.C. 552a; Pub. L. 93-579.

SOURCE: 50 FR 3905, Jan. 29, 1985, unless
otherwise noted.

§1121.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Archi-
tectural and Transportation Barriers
Compliance Board, hereafter known as
the Board or ATBCB, maintains a sys-
tem of records which includes a record
pertaining to the individual; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§1121.2 Definitions.

For the purpose of these regula-
tions—

(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence.

(b) The term maintain includes main-
tain, collect, use or disseminate.

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Board, including, but not lim-
ited to, his or her employment history,
payroll information, and financial
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transactions and that contains his or
her name, or the identifying number,
symbol, or other identifying particular
assigned to the individual, such as so-
cial security number.

(d) The term system of records means
a group of any records under control of
the Board from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(e) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

(f) The term authoriced representative
means a person who acts on an individ-
ual’s behalf for purposes of these regu-
lations, pursuant to written, signed in-
structions from the individual.

§1121.3 Procedures for requests per-
taining to individuals’ records in a
records system.

An individual or authorized rep-
resentative shall submit a written re-
quest to the Administrative Officer to
determine if a system of records named
by the individual contains a record per-
taining to the individual. The indi-
vidual or authorized representative
shall submit a written request to the
Executive Director of the ATBCB
which states the individual’s desire to
review his or her record.

§1121.4 Times, places, and require-
ments for the identification of the
individual making a request.

An individual or authorized rep-
resentative making a request to the
Administrative Officer of the ATBCB
pursuant to §1121.3 shall present the re-
quest at the ATBCB offices, 330 C
Street, SW., Room 1010, Washington,
DC 20202, on any business day between
the hours of 9 a.m. and 5:30 p.m. The in-
dividual or authorized representative
submitting the request should present
himself or herself at the ATBCB’s of-
fices with a form of identification
which will permit the ATBCB to verify
that the individual is the same indi-
vidual as contained in the record re-
quested. An authorized representative
shall present a written document au-
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thorizing access. The document must
be signed by the individual.

§1121.5 Access to requested informa-
tion to the individual.

Upon verification of identity the
Board shall disclose to the individual
or authorized representative the infor-
mation contained in the record which
pertains to that individual. Nothing in
this section shall allow an individual
access to any information compiled in
reasonable anticipation of a civil ac-
tion or proceeding.

§1121.6 Request for correction or
amendment to the record.

The individual or authorized rep-
resentative should submit a request to
the Administrative Officer which
states the individual’s desire to correct
or to amend his or her record. This re-
quest is to be made in accord with pro-
visions of §1121.4.

§1121.7 Agency review of request for
correction or amendment of the
record.

Within ten working days of the re-
ceipt of the request to correct or to
amend the record, the Administrative
Officer will acknowledge in writing
such receipt and promptly either—

(a) Make any correction or amend-
ment of any portion thereof which the
individual believes is not accurate, rel-
evant, timely, or complete; or

(b) Inform the individual or author-
ized representative of his or her refusal
to correct or to amend the record in ac-
cordance with the request, the reason
for the refusal and the procedures es-
tablished by the Board for the indi-
vidual to request a review of that re-
fusal.

§1121.8 Appeal of an initial adverse
agency determination on correction
or amendment of the record.

An individual who disagrees with the
refusal of the Administrative Officer to
correct or to amend his or her record
may submit a request for a review of
such refusal to the Executive Director,
ATBCB, 330 C Street, SW., Room 1010,
Washington, DC 20202. The Executive
Director will, not later than thirty (30)
working days from the date on which
the individual requests such review,
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complete such review and make final
determination, unless, for good cause
shown, the Executive Director extends
such thirty-day period. If, after his or
her review, the Executive Director also
refuses to correct or to amend the
record in accordance with the request,
the Board shall permit the individual
or authorized representative to file
with the Executive Director a concise
statement setting forth the reasons for
his or her disagreement with the re-
fusal of the Executive Director and
shall notify the individual or author-
ized representative that he or she may
seek judicial review of the Executive
Director’s determination under 5
U.S.C. 552a(2)(1)(A).

§1121.9 Notification of dispute.

In any disclosure pursuant to §1121.10
containing information about which
the individual has previously filed a
statement of disagreement under
§1121.8, the Board shall clearly note
any portion of the record which is dis-
puted and provide copies of the state-
ment and, if the Executive Director
deems it appropriate, copies of a con-
cise statement of the reasons of the Ex-
ecutive Director for not making the
amendments requested.

§1121.10 Disclosure of record to a per-
son other than the individual to
whom the record pertains.

The Board will not disclose a record
to any individual or agency other than
the individual to whom the record per-
tains, except to an authorized rep-
resentative, unless the disclosure has
been listed as a ‘‘routine use’ in the
Board’s notices of its systems of
records, or falls within one of the spe-
cial disclosure situations listed in the
Privacy Act of 1974 (5 U.S.C. 552a(b)).

§1121.11 Accounting of disclosures.

(a) The Board shall, except for disclo-
sure made under sections (b)(1) and
(b)(2) of the Privacy Act of 1974 (b
U.S.C. 552a) keep an accurate account-
ing of—

(1) The date, nature and purpose of
each disclosure of a record to any per-
son or another agency made pursuant
to §1121.10; and
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(2) The name and address of the per-
son or agency to whom the disclosure
is made.

(b) This accounting shall be retained
for at least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made;

(c) The Board shall make this ac-
counting available to the individual
named in the record at his or her re-
quest, except for disclosures made
under section (b)(7) of the Privacy Act
of 1974 (5 U.S.C. 552a).

(d) The Board shall inform any per-
son or other agency to whom disclosure
has been made pursuant to §1121.10
about any correction or notation of
dispute made by the Board.

§1121.12

If an individual or authorized rep-
resentative requests copies of his or
her record, he or she shall be charged
ten cents per page, excluding the cost
of any search for review of the record,
in advance of receipt of the pages.

PART 1150—PRACTICE AND PRO-
CEDURES FOR COMPLIANCE
HEARINGS

Subpart A—General Information

Fees.

Sec.

1150.1 Purpose.

1150.2 Applicability: Buildings and facilities
subject to guidelines and standards.

1150.3 Policy of amicable resolution.

1150.4 Definitions.

1150.5 Scope and interpretation of rules.

1150.6 Suspension of rules.

Subpart B—Parties, Complainants,
Participants

1150.11
1150.12
1150.13
1150.14

Parties.

Complainants.
Participation on petition.
Appearance.

Subpart C—Form, Execution, Service and
Fiing of Documents for Proceedings
on Citations

1150.21
1150.22
1150.23
1150.24
1150.25
1150.26

Form of documents to be filed.
Signature of documents.
Filing and service.

[Reserved]

Date of service.

Certificate of service.
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Subpart D—Time

1150.31 Computation.
1150.32 Extension of time or postponement.

Subpart E—Proceedings Prior to Hearings;
Pleadings and Motions

1150.41
1150.42
1150.43
1150.44
1150.45
1150.46
1150.47
1150.48

Informal resolution.

Citations.

Answers.

Amendments.

Request for hearing.

Motions.

Disposition of motions and petitions.
PER: Citation, answer, amendment.

Subpart F—Responsibilities and Duties of
Judge

1150.51 Who presides.
1150.52 Authority of judge.
1150.563 Disqualification of judge.

Subpart G—Prehearing Conferences and
Discovery

1150.61 Prehearing conference.
1150.62 Exhibits.
1150.63 Discovery.

Subpart H—Hearing Procedures

1150.71
1150.72
1150.73
1150.74
1150.75
1150.76
1150.77
1150.78
1150.79
1150.80
1150.81
1150.82

Briefs.

Purpose of hearing.
Testimony.

Exclusion of evidence.
Objections.
Exceptions.

Official notice.

Public documents.
Offer of proof.
Affidavits.
Consolidated or joint hearing.
PER proceedings.

Subpart I—The Record

Record for decision.
Official transcript.

1150.91
1150.92

Subpart J—Posthearing Procedures;
Decisions

1150.101 Posthearing briefs;

ings.
1150.102
1150.103
1150.104
1150.105

proposed find-

Decision.

PER: Posthearing briefs, decision.
Judicial review.

Court enforcement.

Subpart K—Miscellaneous Provisions

1150.111
1150.112
1150.113
1150.114

AUTHORITY: 29 U.S.C. 792, as amended.

Ex parte communications.
Post-order proceedings.
Amicable resolution.
Effect of partial invalidity.
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SOURCE: 45 FR 78474, Nov. 25, 1980, unless
otherwise noted.

Subpart A—General Information

§1150.1 Purpose.

Purpose. The purpose of the regula-
tions in this part is to implement sec-
tion 502(b)(1) of the Rehabilitation Act
of 1973, Pub. L. 93-112, 29 U.S.C. 792, as
amended by the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978, Pub. L. 95-602, section 118, 92 Stat.
2979, by establishing rules of procedure
for public hearings which ensure com-
pliance with standards issued under the
Architectural Barriers Act of 1968, Pub.
L. 90-480, as amended, 42 U.S.C. 4151 et
seq. (including standards of the U.S.
Postal Service).

§1150.2 Applicability: Buildings and
facilities subject to guidelines and
standards.

(a) Definitions. As used in this sec-
tion, the term:

Constructed or altered on behalf of the
United States means acquired by the
United States through lease-purchase
arrangement, constructed or altered
for purchase by the United States, or
constructed or altered for the use of
the United States.

Primarily for use by able-bodied mili-
tary personnel means expected to be oc-
cupied, used, or visited principally by
military service personnel. Examples
of buildings so intended are barracks,
officers’ quarters, and closed messes.

Privately owned residential structure
means a single or multi-family dwell-
ing not owned by a unit or subunit of
Federal, state, or local government.

(b) Buildings and facilities covered. Ex-
cept as provided in paragraph (c) of
this section, the standards issued under
the Architectural Barriers Act of 1968,
Pub. L. 90-480, as amended, 42 U.S.C.
4151 et seq. (including standards of the
United States Postal Service) apply to
any building or facility—

(1) The intended use for which ei-
ther—

(i) Will require that such building or
facility be accessible to the public, or

(ii) May result in employment or res-
idence therein of physically handi-
capped persons; and
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(2) Which is—

(i) To be constructed or altered by or
on behalf of the United States;

(ii) To be leased in whole or in part
by the United States—

(A) After August 12, 1968, and before
January 1, 1977, after construction or
alteration in accordance with plans
and specifications of the United States;
or

(B) On or after January 1, 1977, in-
cluding any renewal of a lease entered
into before January 1, 1977, which re-
newal is on or after such date;

(iii) To be financed in whole or in
part by a grant or loan made by the
United States after August 12, 1968, if
the building or facility may be subject
to standards for design, construction,
or alteration issued under the law au-
thorizing the grant or loan; or

(iv) To be constructed under the au-
thority of the National Capital Trans-
portation Act of 1960, the National Cap-
ital Transportation Act of 1965, or title
IITI of the Washington Metropolitan
Area Transit Regulation Compact.

(c) Buildings and facilities not covered.
The standards do not apply to—

(1) Any privately owned residential
structure, unless it is leased by the
Federal government on or after Janu-
ary 1, 1977, for subsidized housing pro-
grams; or

(2) Any building or facility on a mili-
tary installation designed and con-
structed primarily for use by military
personnel.

(d) Any covered building or facility,
as provided in this section, which is de-
signed, constructed, or altered after
the effective date of a standard issued
which is applicable to the building or
facility, shall be designed, constructed,
altered, or leased in accordance with
the standard. For purposes of this sec-
tion, any design, construction, alter-
ation or lease for which bids or offers
are received before the effective date of
an applicable standard, in response to
an invitation for bids or request for
proposals, is not subject to that stand-
ard.

§1150.3 Policy of amicable resolution.

The policy of the Architectural and
Transportation Barriers Compliance
Board is to maximize the accessibility
and usability of buildings, and facili-

§1150.4

ties through amicable means. To this
end, the Architectural and Transpor-
tation Barriers Compliance Board en-
courages voluntary and informal reso-
lution of all complaints.

§1150.4 Definitions.

A&TBCB means the Architectural
and Transportation Barriers Compli-
ance Board.

Agency means Federal department,
agency, or instrumentality as defined
in sections 551(1) and 701(b)(1) of title 5
U.S.C., or an agency official authorized
to represent the agency. It includes
any executive department or inde-
pendent establishment in the Execu-
tive Branch of the government, includ-
ing wholly owned government corpora-
tions, and any establishment in the
legislative or judicial branch of the
government, except the Senate, the
House of Representatives, and the Ar-
chitect of the Capitol and any activi-
ties under his direction.

Alteration means any change in a
building or facility or its permanent
fixtures or equipment. It includes, but
is not limited to, remodeling, renova-
tion, rehabilitation, reconstruction,
changes or rearrangement in structural
parts, and extraordinary repairs. It
does not include normal maintenance,
reroofing, interior decoration, or
changes to mechanical systems.

Architectural Barriers Act means the
Architectural Barriers Act of 1968, Pub.
L. 90-480, as amended, 42 U.S.C. 4151 et
seq.

Building or facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking Ilots,
parks, sites, or other real property or
interest in such property.

Chair means the Chair
A&TBCB.

Complaint means any written notice
of an alleged violation, whether from
an individual or organization, or other
written information reasonably indi-
cating to the Executive Director a vio-
lation of the standard.

Construction means any section of a
new building or an addition to an exist-
ing building.

Day means calendar day.

Ezxecutive Director means the A&TBCB
Executive Director.

of the
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Extraordinary repair means the re-
placement or renewal of any element of
an existing building or facility for pur-
poses other than normal maintenance.

Judge means an Administrative Law
Judge appointed by the A&TBCB and
assigned to the case in accordance with
either section 3105 or 3314 of title 5
U.S.C.

PER means Provisional Expedited
Relief.

Respondent means a party answering
the citation, including PER Citation.

Section 502 of the Rehabilitation Act
means section 502 of the Rehabilitation
Act of 1973, Pub. L. 93-112, 29 U.S.C. 792,
as amended.

Standard means any standard for ac-
cessibility and wusability prescribed
under the Architectural Barriers Act.

[63 FR 39473, Oct. 7, 1988]

§1150.5 Scope and interpretation of
rules.

(a) These rules shall govern all com-
pliance proceedings held before a judge
and all alleged violations coming to
the Executive Director as a complaint.

(b) In the absence of a specific provi-
sion in these rules, procedure shall be
in accordance with the Administrative
Procedure Act, subchapter II of chapter
5 and chapter 7, of title 5 U.S.C., and
the Federal Rules of Civil Procedure,
in that order.

(c) These rules and regulations shall
be liberally construed to effectuate the
purposes and provisions of the Archi-
tectural Barriers Act and section 502 of
the Rehabilitation Act.

(d) The rules shall be applied to se-
cure fairness in administration and
elimination of unjustifiable expense
and delay and to ascertain the truth.

(e) Words importing the singular
number may extend and be applied to a
plural and vice versa.

§1150.6 Suspension of rules.

Upon notice to all parties, the judge,
with respect to matters pending before
him/her, may modify or waive any rule
in these regulations upon determina-
tion that no party will be unduly preju-
diced and that the end of justice will be
served.
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Subpart B—Parties, Complainants,
Participants

§1150.11 Parties.

(a) The term parties includes (1) any
agency, state or local body, or other
person named as a respondent in a no-
tice of hearing or opportunity for hear-
ing, (2) the Executive Director and (3)
any person named as a party by order
of the judge.

(b) The Executive Director has the
sole authority to initiate proceedings
by issuing a citation under §1150.42, on
the basis of (1) a complaint from any
person or (2) alleged violations coming
to his/her attention through any
means.

§1150.12 Complainants.

(a) Any person may submit a com-
plaint to the A&TBCB alleging that a
building or facility does not comply
with applicable standards issued under
the Architectural Barriers Act. Com-
plaints must be in writing and should
be sent to: Executive Director, Archi-
tectural and Transportation Barriers
Compliance Board, 1111 18th Street,
Suite 501, Washington, DC 20036-3894.

A complaint form is available at the
above address. Complaints may, but
need not, contain (1) the complainant’s
name and where he/she may be reached,
(2) the facility or building and, if
known, the funding agency, and (3) a
brief description of the barriers. A
complaint form is available at the
above address.

(b) The A&TBCB shall hold in con-
fidence the identity of all persons sub-
mitting complaints unless the person
submits a written authorization other-
wise.

(c) The A&TBCB shall give or mail to
the complainant a copy of these regula-
tions.

(d) A complainant is not a party to
the proceedings as a matter of course,
but may petition the judge to partici-
pate under §1150.13.

(e) The A&TBCB shall send the com-
plainant a copy of the final order
issued by the judge. The complainant
has standing to obtain judicial review
of that order.

[63 FR 39473, Oct. 7, 1988]
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§1150.13 Participation on petition.

(a) By petitioning the judge, any per-
son may be permitted to participate in
the proceedings when he/she claims an
interest in the proceedings and may
contribute materially to their proper
disposition. A complainant shall be
permitted to participate in the pro-
ceeding when he/she petitions the
judge.

(b) The judge may, in his/her discre-
tion, determine the extent of participa-
tion of petitioners, including as an in-
tervening party or participant. The
judge may, in his/her discretion, limit
participation to submitting documents
and briefs, or permit the introduction
of evidence and questioning of wit-
nesses.

§1150.14 Appearance.

(a) A party may appear in person or
by counsel or other representative and
participate fully in any proceedings.
An agency, state or local body, cor-
poration or other association, may ap-
pear by any of its officers or by any
employee it authorizes to appear on its
behalf.

(b) A representative of a party or par-
ticipant shall be deemed to control all
matters respecting the interest of such
party or participant in the proceedings.

(c) This section shall not be con-
strued to require any representative to
be an attorney-at-law.

(d) Withdrawal of appearance of any
representative is effective when a writ-
ten notice of withdrawal is filed and
served on all parties and participants.

Subpart C—Form, Execution, Serv-
ice and Filing of Documents
for Proceedings on Citations

§1150.21 Form of documents to be
filed.

Documents to be filed under the rules
in this part shall be dated, the original
signed in ink, shall show the docket
number and title of the proceeding and
shall show the title, if any, and address
of the signatory. Copies need not be
signed; however, the name of the per-
son signing the original, but not nec-
essarily his/her signature, shall be re-
produced. Documents shall be legible

§1150.25

and shall not be more than 8% inches
wide.

§1150.22 Signature of documents.

The signature of a party, authorized
officer, employee or attorney con-
stitutes a certification that he/she has
read the document, that to the best of
his/her knowledge, information, and be-
lief there is a good ground to support
it, and that it is not interposed for
delay. If a document is not signed or is
signed with intent to defeat the pur-
pose of this section, it may be stricken
as sham and false and the proceeding
may proceed as though the document
had not been filed.

§1150.23 Filing and service.

(a) General. All notices, written mo-
tions, requests, petitions, memoranda,
pleadings, briefs, decisions, and cor-
respondence to the judge, from a party
or a participant or vice versa, relating
to a proceeding after its commence-
ment shall be filed and served on all
parties and participants.

(b) Filing. Parties shall submit for fil-
ing the original and two copies of docu-
ments, exhibits, and transcripts of tes-
timony. Filings shall be made in person
or by mail, with the hearing clerk at
the address stated in the notice of
hearing or notice of opportunity for
hearing, during regular business hours.
Regular business hours are every Mon-
day through Friday (Federal legal holi-
days excepted) from 9 a.m. to 5:30 p.m.
Standard or Daylight Savings Time,
whichever is effective in the city where
the office of the judge is located at the
time.

(c) Service. Service of one copy shall
be made on each party and participant
by personal delivery or by certified
mail, return receipt requested, prop-
erly addressed with postage prepaid.
When a party or participant has ap-
peared by attorney or other representa-
tive, service upon the attorney or rep-
resentative is deemed service upon the
party or participant.

§1150.24 [Reserved]

§1150.25 Date of service.

The date of service shall be the day
when the matter is deposited in United
States mail or is delivered in person,
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except that the date of service of the
initial notice of hearing or opportunity
for hearing shall be the date of its de-
livery, or the date that its attempted
delivery is refused.

§1150.26 Certificate of service.

The original of every document filed
and required to be served upon parties
to a proceeding shall be endorsed with
a certificate of service signed by the
party making service or by his/her at-
torney or representative, stating that
such service has been made, the date of
service, and the manner of service,
whether by mail or personal delivery.

Subpart D—Time

§1150.31 Computation.

In computing any period of time
under these rules or in any order issued
under them, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
Federal legal holiday, in which event it
includes the next following business
day. When the period of time pre-
scribed or allowed is less than seven (7)
days, intermediate Saturdays, Sun-
days, and Federal legal holidays shall
be excluded from the computation.

§1150.32 Extension of time or post-
ponement.

(a) Requests for extension of time
shall be addressed to the judge and
served on all parties and participants.
Requests should set forth the reasons
for the application.

(b) If made promptly, answers to re-
quests for extension of time are per-
mitted.

(c) The judge may grant the exten-
sion upon a showing of good cause by
the applicant.

Subpart E—Proceedings Prior to
Hearings; Pleadings and Motions

§1150.41 Informal resolution.

(a) The A&TBCB immediately shall
send copies of complaints to all inter-
ested agencies and persons. In addition,
the A&TBCB shall apprise any person
who might become a party to compli-
ance proceedings of the alleged in-
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stances of noncompliance and afford
him/her a reasonable opportunity to re-
spond or submit pertinent documents.

(b) The Executive Director or his/her
designee shall seek the cooperation of
persons and agencies in obtaining com-
pliance and shall provide assistance
and guidance to help them comply vol-
untarily.

(c) Upon request of the Executive Di-
rector, interested agencies or persons,
including, but not limited to, occupant
agencies, recipients of assistance, and
lessors, shall submit to the Executive
Director or his/her designee timely,
complete, and accurate reports con-
cerning the particular complaint. Re-
ports shall be completed at such times,
and in such form containing all infor-
mation as the Executive Director or
his/her designee may prescribe.

(d) The Executive Director, or his/her
designee, shall have access during nor-
mal business hours to books, records,
accounts and other sources of informa-
tion and facilities as may be pertinent
to ascertain compliance. Consider-
ations of privacy or confidentiality as-
serted by an agency or person may not
bar the Executive Director from evalu-
ating such materials or seeking to en-
force compliance. The Executive Direc-
tor may seek a protective order au-
thorizing the use of allegedly confiden-
tial materials on terms and conditions
specified by the judge.

(e) Complaints should be resolved in-
formally and expeditiously, by the in-
terested persons or agencies. If compli-
ance with the applicable standards is
not achieved informally or an impasse
concerning the allegations of compli-
ance or noncompliance is reached, the
Executive Director will review the
matter, including previous attempts by
agencies to resolve the complaint, and
take actions including, but not limited
to, surveying and investigating build-
ings, monitoring compliance programs
of agencies, furnishing technical assist-
ance, such as standard interpretation,
to agencies, and obtaining assurances,
certifications, and plans of action as
may be necessary to ensure compli-
ance.

(f) All actions to informally resolve
complaints under paragraphs (a)
through (e) of this section shall be
completed within one hundred eighty
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(180) days after receipt of the com-
plaint by all affected agencies and per-
sons. A complaint shall be deemed in-
formally resolved if the person or agen-
cies responsible for the alleged viola-
tion either:

(1) Demonstrates to the Executive
Director that no violation has oc-
curred, or

(2) Corrects the violation, or

(3) Agrees in writing to implement
specific compliance action within a
definite time agreed to by the Execu-
tive Director, or

(4) Are timely implementing a plan

for compliance agreed to by the Execu-
tive Director.
No later than ten (10) days after the de-
termination of the one hundred eighty
(180) day period, the Executive Director
shall either issue a citation under
§1150.42, or determine in writing that a
citation will not be issued at that time
and the reasons that it is considered
unnecessary.

(g) A determination not to issue a ci-
tation shall be served in accordance
with §1150.23 on all interested agencies
and persons upon whom a citation
would have been served if it had been
issued. Except as otherwise provided in
paragraph (i) of this section, the failure
of the Executive Director to take ac-
tion within the ten (10) day period after
termination of the one hundred eighty
(180) day informal resolution period
shall not preclude the Executive Direc-
tor from taking action thereafter.

(h) Nothing in paragraphs (a) through
(g) of this section shall be construed as
precluding the Executive Director be-
fore the termination of the one hun-
dred eighty (180) day informal resolu-
tion period from:

(1) Issuing a citation if it is reason-
ably clear that informal resolution
cannot be achieved within that time,
or

(2) Determining not to issue a cita-
tion if it is reasonably clear that com-
pliance can be achieved or that
issuance of a citation is not otherwise
warranted.

(i) At any time after the expiration
of one hundred ninety (190) days after
receipt of the complaint by all affected
agencies and persons, any person or
agency receiving a copy of the com-
plaint, or the complainant, may serve a

§1150.42

written request on the Executive Di-
rector to issue a citation or determina-
tion not to proceed within thirty (30)
days. If the Executive Director fails to
serve a written response within thirty
(30) days of receipt of such a request,
the complaint shall be deemed closed.

[63 FR 39474, Oct. 7, 1988]

§1150.42 Citations.

(a) If there appears to be a failure or
threatened failure to comply with a
relevant standard, and the noncompli-
ance or threatened noncompliance can-
not be corrected or resolved by infor-
mal means under §1150.41, the Execu-
tive Director on behalf of the A&TBCB
may issue a written citation, request-
ing the ordering of relief necessary to
ensure compliance with the standards
or guidelines and requirements. The re-
lief may include the suspension or
withholding of funds and/or specific
corrective action.

(b) The citation shall be served upon
all interested parties, as appropriate,
including but not limited to the com-
plainant, the agency having custody,
control, or use of the building or facil-
ity, and the agency funding by con-
tract, grant, or loan, the allegedly non-
complying building or facility.

(c) The citation shall contain:

(1) A concise jurisdictional statement
reciting the provisions of section 502 of
the Rehabilitation Act and Architec-
tural Barriers Act under which the re-
quested action may be taken, (2) a
short and plain basis for requesting the
imposition of the sanctions, (3) a state-
ment either that within fifteen (15)
days a hearing date will be set or that
the agency or affected parties may re-
quest a hearing within fifteen (15) days
from service of the citation, and (4) a
list of all pertinent documents nec-
essary for the judge to make a decision
on the alleged noncompliance, includ-
ing but not limited to, contracts, invi-
tations for bids, specifications, con-
tract or grant drawings, and cor-
respondence.

(d) The Executive Director shall file
copies of all pertinent documents listed
in the citation simultaneously with fil-
ing the citation.
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§1150.43 Answers.

(a) Answers shall be filed by respond-
ents within fifteen (15) days after re-
ceipt of a citation.

(b) The answer shall admit or deny
specifically and in detail, matters set
forth in each allegation of the citation.
If the respondent is without knowl-
edge, the answer shall so state and
such statement shall be deemed a de-
nial. Matters not specifically denied
shall be deemed admitted. Failure to
file a timely answer shall constitute an
admission of all facts recited in the ci-
tation.

(c) Answers shall contain a list of ad-
ditional pertinent documents not listed
in the citation when respondent rea-
sonably believes these documents are
necessary for the judge to make a deci-
sion. Copies of the listed documents
shall be filed with the answer.

(d) Answers may also contain a re-
quest for a hearing under §1150.45.

§1150.44 Amendments.

(a) The Executive Director may
amend the citation as a matter of
course before an answer is filed. A re-
spondent may amend its answer once
as a matter of course, but not later
than five (5) days after the filing of the
original answer. Other amendments of
the citation or the answer shall be
made only by leave of judge.

(b) An amended citation shall be an-
swered within five (5) days of its serv-
ice, or within the time for filing an an-
swer to the original citation, which-
ever is longer.

§1150.45

When a citation does not state that a
hearing will be scheduled, the respond-
ent, either in a separate paragraph of
the answer, or in a separate document,
may request a hearing. Failure of a re-
spondent to request a hearing within
fifteen (15) days from service of the ci-
tation shall be deemed a waiver of the
right to a hearing and shall constitute
consent to the making of a decision on
the basis of available information.

Request for hearing.

§1150.46 Motions.

(a) Motions and petitions shall state
the relief sought, the authority relied
upon, and the facts alleged.

36 CFR Ch. XI (7-1-11 Edition)

(b) If made before or after the hear-
ing, these matters shall be in writing.
If made at the hearing, they may be
stated orally or the judge may require
that they be reduced to writing and
filed and served on all parties.

(c) Except as otherwise ordered by
judge, responses to a written motion or
petition shall be filed within ten (10)
days after the motion or petition is
served. An immediate oral response
may be made to an oral motion. All
oral arguments on motions will be at
the discretion of the judge.

(d) A reply to a response may be filed
within within five (56) days after the re-
sponse is served. The reply shall ad-
dress only the contents of the response.

§1150.47 Disposition of motions and
petitions.

The judge may not sustain or grant a
written motion or petition prior to ex-
piration of the time for filing re-
sponses, but may overrule or deny such
motion or petition without awaiting
response, Providing however, That pre-
hearing conferences, hearings, and de-
cisions need not be delayed pending
disposition of motions or petitions. All
motions and petitions may be ruled
upon immediately after reply. Motions
and petitions not disposed of in sepa-
rate rulings or in decisions will be
deemed denied.

§1150.48 PER:
amendment.

Citation, answer,

(a) Unless otherwise specified, other
relevant sections shall apply to PER
proceedings.

(b) In addition to all other forms of
relief requested, the citation shall re-
quest PER when it appears to the Exec-
utive Director that immediate and ir-
reparable harm from noncompliance
with the standard is occurring or is
about to occur. Citations requesting
PER shall recite specific facts and in-
clude the affidavit or the notarized
complaint upon which the PER request
is based. Citations requesting PER
shall recite that a hearing regarding
PER has been scheduled to take place
eight (8) days after receipt of the cita-
tion. Citations requesting PER may be
filed without prejudice to proceedings
in which PER is not requested and
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without prejudice to further pro-
ceedings if PER is denied. The time and
place of hearing fixed in the citation
shall be reasonable and shall be subject
to change for cause.

(c) Answers to citations requesting
PER shall be in the form of all an-
swers, as set forth in §1150.43, and must
be filed within four (4) days after re-
ceipt of the citation. Answers shall re-
cite in detail, by affidavit or by nota-
rized answer, why the PER requested
should not be granted.

(d) When a citation contains both a
request for relief to ensure compliance
with a standard and a request for PER,
an answer to the PER request shall be
filed in accordance with paragraph (c)
of this section and an answer to a re-
quest for other relief shall be filed in
accordance with §1150.43.

(e) Citations and answers in PER pro-
ceedings may not be amended prior to
hearing. Citations and answers in PER
proceedings may be amended at the
hearing with the permission of the
judge.

Subpart F—Responsibilities and
Duties of Judge

§1150.51 Who presides.

(a) A judge assigned to the case under
section 3105 or 3344 of title 5 U.S.C.
(formerly section 11 of the Administra-
tive Procedure Act), shall preside over
the taking of evidence in any hearing
to which these rules of procedure
apply.

(b) The A&TBCB shall, in writing,
promptly notify all parties and partici-
pants of the assignment of the judge.
This notice may fix the time and place
of hearing.

(¢c) Pending his/her assignment, the
responsibilities, duties, and authorities
of the judge under these regulations
shall be executed by the A&TBCB,
through the Chair or another member
of the A&TBCB designated by the
Chair. A Board member shall not serve
in this capacity in any proceeding re-
lating to the member, his/her Federal
agency, or organization of which he/she
is otherwise interested.

[63 FR 39474, Oct. 7, 1988]

§1150.53

§1150.52 Authority of judge.

The judge shall have the duty to con-
duct a fair hearing, to take all nec-
essary action to avoid delay, and main-
tain order. He/she shall have all powers
necessary to effect these ends, includ-
ing (but not limited to) the power to:

(a) Arrange and issue notice of the
date, time, and place of hearings pre-
viously set.

(b) Hold conferences to settle, sim-
plify, or fix the issues in proceedings,
or to consider other matters that may
aid in the expeditious disposition of the
proceedings.

(c) Require parties and participants
to state their position with respect to
the various issues in the proceedings.

(d) Administer oaths and affirma-
tions.

(e) Rule on motions, and other proce-
dural items on matters pending before
him/her.

(f) Regulate the course of the hearing
and conduct of counsel.

(2) Examine witnesses and direct wit-
nesses to testify.

(h) Receive, rule on, exclude or limit
evidence.

(i) Fix time for filing motions, peti-
tions, briefs, or other items in matters
pending before him/her.

(j) Issue decisions.

(k) Take any action authorized by
the rules in this part or the provisions
of sections 551 through 559 of title 5
U.S.C. (the Administrative Procedure
Act).

[45 FR 78474, Nov. 25, 1980. Redesignated at 53
FR 39474, Oct. 7, 1988]

§1150.53 Disqualification of judge.

(a) A judge shall disqualify himself/
herself whenever in his/her opinion it is
improper for him/her to preside at the
proceedings.

(b) At any time following appoint-
ment of the judge and before the filing
of the decision, any party may request
the judge to withdraw on grounds of
personal bias or prejudice either
against it or in favor of any adverse
party, by promptly filing with him/her
an affidavit setting forth in detail the
alleged grounds for disqualification.

(c) If, in the opinion of the judge, the
affidavit referred to in paragraph (b) of
this section is filed with due diligence
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and is sufficient on its face, the judge
shall promptly disqualify himself/her-
self.

(d) If the judge does not disqualify
himself/herself, he/she shall so rule
upon the record, stating the grounds
for his/her ruling. Then, he/she shall
proceed with the hearing, or, if the
hearing has closed, he/she shall proceed
with the issuance of the decision.

[45 FR 78474, Nov. 25, 1980. Redesignated at 53
FR 39474, Oct. 7, 1988]

Subpart G—Prehearing
Conferences and Discovery

§1150.61 Prehearing conference.

(a) At any time before a hearing, the
judge on his/her own motion or on mo-
tion of a party, may direct the parties
or their representative to exchange in-
formation or to participate in a pre-
hearing conference for the purpose of
considering matters which tend to sim-
plify the issues or expedite the pro-
ceedings.

(b) The judge may issue a prehearing
order which includes the agreements
reached by the parties. Such order
shall be served upon all parties and
participants and shall be a part of the
record.

§1150.62 Exhibits.

(a) Proposed exhibits shall be
exhanged at the prehearing conference,
or otherwise prior to the hearing if the
judge so requires. Proposed exhibits
not so exchanged may be denied admis-
sion as evidence.

(b) The authenticity of all proposed
exhibits will be deemed admitted un-
less written objection to them is filed
prior to the hearing or unless good
cause is shown at the hearing for fail-
ure to file such written objection.

§1150.63 Discovery.

(a) Parties are encouraged to engage
in voluntary discovery procedures. For
good cause shown under appropriate
circumstances, but not as a matter of
course, the judge may entertain mo-
tions for permission for discovery and
issue orders including orders—(1) to
submit testimony upon oral examina-
tion or written interrogatories before
an officer authorized to administer
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oaths, (2) to permit service of written
interrogatories upon the opposing
party, (3) to produce and permit inspec-
tion of designated documents, and (4)
to permit service upon the opposing
parties of a request for the admission
of specified facts.

(b) Motions for discovery shall be
granted only to the extent and upon
such terms as the judge in his/her dis-
cretion considers to be consistent with
and essential to the objective of secur-
ing a just and inexpensive determina-
tion of the merits of the citation with-
out unnecessary delay.

(c) In connection with any discovery
procedure, the judge may make any
order which justice requires to protect
a party or person from annoyance, em-
barrassment, oppression or undue bur-
den or expense, including limitations
on the scope, method, time and place
for discovery, and provisions for pro-
tecting the secrecy of confidential in-
formation or documents. If any party
fails to comply with a discovery order
of the judge, without an excuse or ex-
planation satisfactory to the judge, the
judge may decide the fact or issue re-
lating to the material requested to be
produced, or the subject matter of the
probable testimony, in accordance with
claims of the other party in interest or
in accordance with the other evidence
available to the judge, or make such
other ruling as he/she determines just
and proper.

Subpart H—Hearing Procedures

§1150.71 Briefs.

The judge may require parties and
participants to file written statements
of position before the hearing begins.
The judge may also require the parties
to submit trial briefs.

§1150.72 Purpose of hearing.

Hearings for the receipt of evidence
will be held only in cases where issues
of fact must be resolved. Where it ap-
pears from the citation, the answer,
stipulations, or other documents in the
record, that there are no matters of
material fact in dispute, the judge may
enter an order so finding, vacating the
hearing date, if one has been set, and
fixing the time for filing briefs.
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§1150.73 Testimony.

(a) Formal rules of evidence shall not
apply, but rules or principles designed
to assure production of the most pro-
bative evidence available do apply.
Testimony shall be given orally under
oath or affirmation; but the judge, in
his/her discretion, may require or per-
mit the direct testimony of any wit-
ness to be prepared in writing and
served on all parties in advance of the
hearing. Such testimony may be adopt-
ed by the witness at the hearing and
filed as part of the record.

(b) All witnesses shall be available
for cross-examination and, at the dis-
cretion of the judge, may be cross-ex-
amined without regard to the scope of
direct examination as to any matter
which is relevant and material to the
proceeding.

(c) When testimony is taken by depo-
sition, an opportunity shall be given,
with appropriate notice, for all parties
to cross-examine the witness. Objec-
tions to any testimony or evidence pre-
sented shall be deemed waived unless
raised at the time of the deposition.

(d) Witnesses appearing before the
judge shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States. Witnesses
whose depositions are taken and the
persons taking the same shall be enti-
tled to the same fees as are paid for
like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party request-
ing the witness to appear, and the per-
son taking a deposition shall be paid by
the party requesting the taking of the
deposition.

§1150.74 Exclusion of evidence.

The judge may exclude evidence
which is immaterial, irrelevant, unreli-
able, or unduly repetitious.

§1150.75 Objections.

Objections to evidence or testimony
shall be timely and may briefly state
the grounds.

§1150.76 Exceptions.

Exceptions to rulings of the judge are
unnecessary. It is sufficient that a
party at the time the ruling of the
judge is sought, makes known the ac-

§1150.80

tion which he/she desires the judge to
take, or his/her objection to an action
taken, and his/her grounds for it.

§1150.77

Where official notice is taken or is to
be taken of a material fact not appear-
ing in the evidence of record, any party
on timely request, shall be afforded an
opportunity to question the propriety
of taking notice or to rebut the fact
noticed.

Official notice.

§1150.78 Public documents.

When a party or paticipant offers, in
whole or in part, a public document,
such as an official report, decision,
opinion, or published scientific or eco-
nomic statistical data issued by any of
the executive departments, or their
subdivisions, legislative agencies or
committees or administrative agencies
of the Federal government (including
government-owned corporations), or a
similar document issued by a State or
local government or their agencies, and
such document (or part thereof) has
been shown by the offeror to be reason-
ably available to the public, such docu-
ment need not be produced or marked
for identification, but may be offered
for official notice, as a public docu-
ment by specifying the document or its
relevant part.

§1150.79 Offer of proof.

An offer of proof made in connection
with an objection taken to a ruling of
the judge rejecting or excluding prof-
fered oral testimony shall consist of a
statement of the substance of the evi-
dence which counsel contends would be
adduced by such testimony. If the ex-
cluded evidence consists of evidence in
documentary or written form or refers
to documents or records, a copy of the
evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.

§1150.80 Affidavits.

An affidavit is not inadmissible as
such. Unless the judge fixes other time
periods, affidavits shall be filed and
served on the parties not later than fif-
teen (15) days prior to the hearing. Not
less than seven (7) days prior to hear-
ing, a party may file and serve written
objections to any affidavit on the
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ground that he/she believes it nec-
essary to test the truth of its asser-
tions at hearing. In such event the as-
sertions objected to will not be re-
ceived in evidence unless the affiant is
made available for cross-examination,
or the judge determines that cross-ex-
amination is not necessary for the full
and true disclosure of facts referred to
in such assertions. Not withstanding
any objection, however, affidavits may
be considered in the case of any re-
spondent who waives a hearing.

§1150.81 Consolidated or joint hear-
ing.

In cases in which the same or related
facts are asserted to constitute non-
compliance with standards or guide-
lines and requirements, the judge may
order all related cases consolidated and
may make other orders concerning the
proceedings as will be consistent with
the objective of securing a just and in-
expensive determination of the case
without unnecessary delay.

§1150.82

(a) In proceedings in which a cita-
tion, or part of one, seeking PER has
been filed, the judge shall make nec-
essary rulings with respect to time for
filing of pleadings, the conduct of the
hearing, and to all other matters. He/
she shall do all other things necessary
to complete the proceeding in the min-
imum time consistent with the objec-
tive of securing an expeditious, just
and inexpensive determination of the
case. The times for actions set forth in
these rules shall be followed unless
otherwise ordered by the judge.

(b) The judge shall determine the
terms and conditions for orders of
PER. These orders must be consistent
with preserving the rights of all parties
so as to permit the timely processing
of the citation, or part of it, not re-
questing PER, as well as consistent
with the provisions and objectives of
the Architectural Barriers Act and sec-
tion 502 of the Rehabilitation Act. In
issuing an order for PER, the judge
shall make the following specific find-
ings of fact and conclusions of law—

(1) The Executive Director is likely
to succeed on the merits of the pro-
ceedings;

PER proceedings.
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(2) The threatened injury or violation
outweighs the threatened harm to the
respondent if PER is granted; and

(3) Granting PER is in the public in-
terest.

(c) The judge may dismiss any cita-
tion or part of a citation seeking PER
when the judge finds that the timely
processing of a citation not requesting
PER will adequately ensure the objec-
tives of section 502 of the Rehabilita-
tion Act and that immediate and irrep-
arable harm caused by noncompliance
with the standards or guidelines and
requirements is not occurring or about
to occur.

Subpart —The Record

§1150.91 Record for decision.

The transcript of testimony, exhibits
and all papers, documents and requests
filed in the proceeding, including briefs
and proposed findings and conclusions,
shall constitute the record for decision.

§1150.92 Official transcript.

The official transcripts of testimony,
and any exhibits, briefs, or memoranda
of law filed with them, shall be filed
with the judge. Transcripts of testi-
mony in hearings may be obtained
from the official reporter by the par-
ties and the public at rates not to ex-
ceed the maximum rates fixed by the
contract between the A&TBCB and the
reporter. Upon notice to all parties, the
judge may authorize corrections to the
transcript as are necessary to reflect
accurately the testimony.

Subpart J—Posthearing
Procedures; Decisions

§1150.101 Posthearing briefs;
posed findings.

pro-

The judge shall fix the terms, includ-
ing time, for filing post-hearing state-
ments of position or briefs, which may
contain proposed findings of fact and
conclusions of law. The judge may fix a
reasonable time for such filing, but
this period shall not exceed thirty (30)
days from the receipt by the parties of
the transcript of the hearing.
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§1150.102

(a) The judge shall issue a decision
within thirty (30) days after the hear-
ing ends or, when the parties submit
posthearing briefs, within thirty (30)
days after the filing of the briefs.

(b) The decision shall contain (1) all
findings of fact and conclusions of law
regarding all material issues of fact
and law presented in the record, (2) the
reasons for each finding of fact and
conclusion of law, and (3) other provi-
sions which effectuate the purposes of
the Architectural Barriers Act and sec-
tion 502 of the Rehabilitation Act. The
decision may direct the parties to take
specific action or may order the sus-
pension or withholding of Federal
funds.

(c) The decision shall be served on all
parties and participants to the pro-
ceedings.

Decision.

§1150.103 Posthearing briefs, decision.

(a) No briefs or posthearing state-
ments of position shall be required in
proceedings seeking PER unless spe-
cifically ordered by the judge.

(b) In proceedings seeking PER the
decision may be given orally at the
close of the hearing and shall be made
in writing within three (3) days after
the hearing.

§1150.104 Judicial review.

Any complainant or participant in a
proceeding may obtain judicial review
of a final order issued in a compliance
proceeding.

§1150.105 Court enforcement.

The Executive Director, at the direc-
tion of the Board, shall bring a civil ac-
tion in any appropriate United States
district court to enforce, in whole or in
part, any final compliance order. No
member of the A&TBCB shall partici-
pate in any decision of the A&TBCB
concerning a proceeding relating to the
member, his/her Federal agency, or or-
ganization to which he/she is a member
or in which he/she is otherwise inter-
ested.

§1150.112

Subpart K—Miscellaneous
Provisions

§1150.111 Ex parte communications.

(a) No party, participant or other
person having an interest in the case
shall make or cause to be made an ex
parte communication to the judge with
respect to the case.

(b) A request for information directed
to the judge which merely inquiries
about the status of a proceeding with-
out discussing issues or expressing
points of view is not deemed an ex
parte communication. Communica-
tions with respect to minor procedural
matters or inquires or emergency re-
quests for extensions of time are not
deemed ex parte communications pro-
hibited by paragraph (a) of this section.
Where feasible, however, such commu-
nications should be by letter, with cop-
ies delivered to all parties. Ex parte
communications between a party or
participant and the Executive Director
with respect to securing compliance
are not prohibited.

(c) In the event an ex parte commu-
nication occurs, the judge shall issue
orders and take action as fairness re-
quires. A prohibited communication in
writing received by the judge shall be
made public by placing it in the cor-
respondence file of the docket in the
case and will not be considered as part
of the record for decision. If the prohib-
ited communication is received orally,
a memorandum setting forth its sub-
stance shall be made and filed in the
correspondence section of the docket in
the case. A person referred to in this
memorandum may file a comment for
inclusion in the docket if he/she con-
siders the memorandum to be incor-
rect.

§1150.112

(a) Any party adversely affected by
the compliance order issued by a judge
may make a motion to the judge to
have such order vacated upon a show-
ing that the building or facility com-
plies with the order.

(b) Notice of motions and copies of
all pleadings shall be served on all par-
ties and participants to the original
proceeding. Responses to the motion to
vacate shall be filed within ten (10)
days after receipt of the motion unless

Post-order proceedings.
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the judge for good cause shown grants
additional time to respond.

(c) Oral arguments on the motion
may be ordered by the judge. The judge
shall fix the terms of the argument so
that they are consistent with the ob-
jective of securing a prompt, just, and
inexpensive determination of the mo-
tion.

(d) Within ten (10) days after receipt
of all answers to the motion, the judge
shall issue his/her decision in accord-
ance with §1150.102 (b) and (c).

§1150.113 Amicable resolution.

(a) Amicable resolution is encour-
aged at any stage of proceedings where
such resolution is consistent with the
provisions and objectives of the Archi-
tectural Barriers Act and section 502 of
the Rehabilitation Act.

(b) Agreements to amicably resolve
pending proceedings shall be submitted
by the parties and shall be accom-
panied by an appropriate proposed
order.

(c) The Executive Director is author-
ized to resolve any proceeding on be-
half of the A&TBCB unless otherwise
specifically directed by the A&TBCB
and afterwards may file appropriate
stipulations or notice that the pro-
ceeding is discontinued.

§1150.114 Effect of partial invalidity.

If any section, subsection, paragraph,
sentence, clause or phrase of these reg-
ulations is declared invalid for any rea-
son, the remaining portions of these
regulations that are severable from the
invalid part shall remain in full force
and effect. If a part of these regula-
tions is invalid in one or more of its ap-
plications, the part shall remain in ef-
fect in all valid applications that are
severable from the invalid applica-
tions.

PART 1151—BYLAWS

Sec.

1151.1
1151.2
1151.3
1151.4
1151.5

Establishment.

Authority.

Officers.

Delegations.

Board meetings.

1151.6 Committees.

1151.7 Amendments to the bylaws.

AUTHORITY: 29 U.S.C. 792.
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SOURCE: 63 FR 1924, Jan. 13, 1998, unless
otherwise noted.

§1151.1 Establishment.

The Architectural and Transpor-
tation Barriers Compliance Board was
established pursuant to section 502 of
the Rehabilitation Act of 1973, as
amended. The agency is also known
and often referred to as the ‘‘Access
Board” or simply the ‘“‘Board.”

§1151.2 Authority.

The Board shall have the authority
and responsibilities as set forth in sec-
tion 502 of the Rehabilitation Act of
1973 (29 U.S.C. 792); section 504 of the
Americans with Disabilities Act of 1990
(42 U.S.C. 12204); and section 225(e) of
the Telecommunications Act of 1996 (47
U.S.C. 255(e)).

§1151.3 Officers.

(a) Board. The Board is the governing
body of the agency.

(b) Chair, Vice-Chair. The head of the
agency is the Chair of the Board and,
in his or her absence or disqualifica-
tion, the Vice-Chair of the Board. As
head of the agency, the Chair rep-
resents the Board whenever an applica-
ble Federal statute or regulation im-
poses a duty or grants a right or au-
thority to the head of the agency and
has the authority to act in all matters
relating to the operation of the Board.
The Chair may delegate any such du-
ties and responsibilities by written del-
egation of authority. The Chair super-
vises the Executive Director and evalu-
ates his or her performance and ap-
proves performance evaluations of em-
ployees who report directly to the Ex-
ecutive Director. The authority to su-
pervise, evaluate and approve perform-
ance evaluations of the Executive Di-
rector and those employees who report
directly to the Executive Director may
only be delegated to the Vice-Chair of
the Board.

(c) Election, term. The Chair and the
Vice-Chair of the Board shall be elect-
ed by a majority of the membership of
the Board (as fixed by statute) and
serve for terms of one year. Elections
shall be held as soon as possible upon
completion of the one year term of the
Chair and Vice-Chair. If no new Chair
or Vice-Chair has been elected at the
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end of the one-year term, the incum-
bents shall continue to serve in that
capacity until a successor Chair or
Vice-Chair has been elected. When the
Chair is a public member, the Vice-
Chair shall be a Federal member; and
when the Chair is a Federal member,
the Vice-Chair shall be a public mem-
ber. Upon the expiration of the term as
Chair of a Federal member, the subse-
quent Chair shall be a public member;
and vice versa.

(d) Ezecutive Director. The Executive
Director is nominated by the Chair and
confirmed by the Board. The Executive
Director provides administrative lead-
ership, and supervision and manage-
ment of staff activities in carrying out
the policies and decisions of the Board
under the direction and supervision of
the Chair. The Executive Director has
the authority to execute contracts,
agreements and other documents nec-
essary for the operation of the Board;
hire, fire and promote staff (including
temporary or intermittent experts and
consultants); procure space, equipment
and supplies; and obtain interagency
and commercial support services. The
Executive Director directs compliance
and enforcement activities in accord-
ance with the procedures set forth in 36
CFR part 1150, including issuing cita-
tions and determinations not to pro-
ceed, conducting negotiations for com-
pliance, entering into agreements for
voluntary compliance and performing
all other actions authorized by law per-
taining to compliance and enforcement
not otherwise reserved to the Board.

(e) General Counsel. The General
Counsel is nominated by the Chair and
confirmed by the Board. The General
Counsel is responsible to the Board
under the supervision of the Executive
Director.

§1151.4 Delegations.

(a) Executive Committee. The Board
may delegate to the Executive Com-
mittee authority to implement its de-
cisions by a majority vote of the mem-
bers present at a meeting and any
proxies. To the extent permitted by
law, the Board may delegate to the Ex-
ecutive Committee any other of its au-
thorities by two-thirds vote of the
members present at a meeting and any
proxies. A separate delegation is nec-
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essary for each action the Board de-
sires the Executive Committee to im-
plement.

(b) Other. To the extent permitted by
law, the Board may delegate other du-
ties to its officers or committees by a
vote of two-thirds of the members
present at a meeting and any proxies.

(c) Redelegation. Unless expressly pro-
hibited in the original delegation, an
officer or committee may redelegate
authority.

§1151.5 Board meetings.

(a) Number. The Chair shall schedule
five regular meetings of the Board each
yvear. In addition, the Board shall
schedule one Board sponsored public
event.

(b) Timing. Regular meetings of the
Board and at least one Board sponsored
event shall ordinarily be held on the
Wednesday following the second Tues-
day of every other month. The Chair
may reschedule a regular meeting of
the Board to another date, no more
than one month earlier or later than
the regularly scheduled date.

(c) Agenda. The Chair establishes the
agenda for the meetings. Members or
committees shall forward submissions
for agenda items to the Chair. Except
for items concerning the adoption,
amendment or recision of the bylaws in
this part, an item may be placed before
the Board for consideration without
the approval of the Chair upon a two-
thirds vote of the members present at a
Board meeting and any proxies to sus-
pend the rules of order. Items con-
cerning the adoption, amendment or
recision of the bylaws in this part may
be placed on a future Board agenda
without the approval of the Chair upon
a vote of two-thirds of the membership
of the Board (as fixed by statute).

(d) Notice. The Chair shall provide a
written notice of scheduled Board
meetings, including the agenda and
supporting materials for the meeting,
to each Board member at least ten (10)
work days prior to the meeting. The
ten (10) days notice requirement may
be waived upon a two-thirds vote by
the members present at the Board
meeting and any proxies to suspend the
rules of order.

(e) Cancellation. The Chair may can-
cel a regular meeting of the Board by
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giving written notice of the cancella-
tion at least ten (10) work days prior to
the meeting where practical.

(f) Special meetings. The Chair may
call special meetings of the Board to
deal with important matters arising
between regular meetings which re-
quire action by the Board prior to the
next regular meeting. Voting and dis-
cussion shall be limited to the subject
matter which necessitated the call of
the special meeting. All Board mem-
bers shall receive reasonable advance
notice of the time, place, and purpose
of the special meeting.

(g) Record. The Executive Director
shall maintain a permanent record of
the minutes of the meeting and attend-
ance. The Board shall approve the final
minutes after all corrections and addi-
tions have been incorporated.

(h) Rules for Board meetings. Meetings
of the Board shall be held in accord-
ance with Robert’s Rules of Order, ex-
cept as otherwise prescribed in the by-
laws in this part.

(i) Quorum. (1) A quorum shall be the
majority of the membership of the
Board (as fixed by statute). At least
half of the members required for a
quorum shall be public members.

(2) Proxies shall not be counted for
purposes of establishing a quorum.

(3) If a quorum is not present, a
meeting shall be held only for the pur-
pose of discussion and no vote may be
taken.

(j) Voting. (1) Only Board members
may vote.

(2) Except as otherwise prescribed in
the bylaws in this part, a majority vote
of the members present and any prox-
ies is mnecessary for action by the
Board.

(3) The presiding officer shall have
the same right to vote as any other
member.

(4) Any member may give his or her
directed or undirected proxy to any
other Board member, present at the
meeting. Proxies shall be given in writ-
ing and submitted to the Chair prior to
or at the meeting. A directed proxy
shall be voided as to a specific issue if
the question on which the vote is even-
tually taken differs from the question
to which the proxy is directed.

(5) The Board may act on items of
business between meetings by nota-
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tional voting. At the request of the
Chair, the Executive Director shall
send a written ballot to each Board
member describing each item sub-
mitted for notational voting. If any
Board member requests discussion on
an item, the ballots shall not be count-
ed and the Chair shall place the item
on the next Board meeting agenda for
discussion and voting.

(k) Telecommunications. A member of
the Board shall be considered present
at a meeting when he or she partici-
pates in person or by conference tele-
phone or similar communication equip-
ment which enables all persons partici-
pating in the meeting to communicate
with each other.

§1151.6 Committees.

(a) Executive Committee—(1) Establish-
ment. The Board shall have an Execu-
tive Committee to serve as a leadership
and coordinating committee. The Exec-
utive Committee acts on behalf of the
Board in between regularly scheduled
Board meetings as necessary and as au-
thorized by delegation of the Board. In
addition, the Executive Committee has
the following duties and responsibil-
ities:

(i) To review and consider rec-
ommendations and proposals from the
various subject matter committees;

(ii) To review and make rec-
ommendations to the Board to amend
or approve the Board’s bylaws; and

(iii) To request and review all com-
mittee charters.

(2) Chair. The Vice-Chair of the Board
shall serve as Chair of the Executive
Committee.

(3) Membership. The Executive Com-
mittee shall be composed of a min-
imum of six members, three Federal
and three public members, which shall
include the Chair and the Vice-Chair of
the Board, the chairs of each of the
subject matter committees, and two at
large members. The two at large mem-
bers shall balance the number of Fed-
eral and public members and shall be
elected by the Board after the election
of the Chair and Vice-Chair of the
Board and the chairs of the subject
matter committees. In the event that
the Board should establish three or
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more subject matter committees, addi-
tional at-large members shall be elect-
ed as necessary to balance the Federal
and public membership of the com-
mittee.

(4) Quorum. A quorum in the Execu-
tive Committee shall be a majority of
the membership, present at the meet-
ing. In the absence of their Federal
member, the liaison may count toward
a quorum. If a quorum is not present, a
meeting can be held only for the pur-
pose of discussion and no vote may be
taken.

(5) Voting. (i) The presiding officer
shall have the same right to vote as
any other member.

(i1) On matters subject to Board re-
view, liaisons are permitted to vote in
the absence of their Federal member. A
majority vote of the members (or liai-
sons) present at the meeting and any
directed or undirected proxies is nec-
essary for action by the committee.

(iii) On matters of final action, not
subject to Board review, a majority
vote of the membership of the com-
mittee, present at the meeting or by
directed proxy, is necessary for action
by the committee. In the absence of
their Federal member, liaisons are per-
mitted to cast a directed proxy only.

(b) Subject matter committees—(1) Es-
tablishment. The Board may establish
or dissolve subject matter committees
by a two-thirds vote of the members
present and any proxies.

(2) (2) Chair, Vice-Chair. The Chair
and Vice-Chair of a subject matter
committee shall be elected by the
Board after the election of the Chair
and Vice-Chair of the Board. The Chair
of a subject matter committee shall
serve as a member of the Board’s Exec-
utive Committee.

(3) Membership. Each subject matter
committee shall be comprised of a min-
imum of seven, and a maximum of
nine, members. Except for the Chair of
the committee who is elected by the
Board, the members of the committee
shall be appointed by the Chair of the
Board. Members shall serve a term of
one year corresponding to that of the
Chair of the Board, and continue their
duties until their successors have been
appointed.

(4) Quorum. A quorum shall be a ma-
jority of the actual membership of the
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committee. A liaison may represent
the Federal member for purposes of a
quorum. If a quorum is not present, a
meeting shall be held only for the pur-
pose of discussion and no vote may be
taken.

(5) Voting. Directed or undirected
proxies are permitted. In the absence of
their Federal member, liaisons are per-
mitted to vote on all matters which are
subject to review by the full Board.
The presiding officer shall have the
same right to vote as any other mem-
ber. A majority vote of the members
(or liaisons) present at the meeting and
any directed or undirected proxies is
necessary for action by the committee.

(c) Special committees. The Chair, the
Board, the Executive Committee or a
subject matter committee may appoint
a special committee to carry out a spe-
cific task. A special committee shall
dissolve upon completion of its task or
when dissolved by its creator. A special
committee shall be governed by the
same rules and procedures applicable
to subject matter committees unless
other rules or procedures are approved
by the creator of the committee.

(d) Telecommunications. A member of
a committee shall be considered
present at a meeting when he or she
participates in person or by conference
telephone or similar communication
equipment which enables all persons
participating in the meeting to com-
municate with each other.

(e) Charter. With the exception of a
Committee of the Whole, each com-
mittee shall establish a charter and
may establish any additional proce-
dures provided that they do not con-
flict with the provisions of the bylaws
in this part.

(f) Procedure. Committee meetings
shall be held in accordance with Rob-
ert’s Rules of Order, except as other-
wise prescribed in the bylaws in this
part or committee charters.

(g) Records. Committees shall main-
tain written records of the meetings.

[63 FR 1924, Jan. 13, 1998, as amended at 71
FR 33254, June 8, 2006]

§1151.7 Amendments to the bylaws.

In order to amend the bylaws in this
part, a vote of two-thirds of the mem-
bership of the Board (as fixed by stat-
ute) at the time the vote is taken shall
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be required. The Board shall not sus-
pend the rules in taking any action
concerning adoption, amendment or re-
cision of the bylaws in this part except
that by vote of two-thirds of the mem-
bership of the Board (as fixed by stat-
ute), an item concerning the adoption,
amendment or recision of the bylaws in
this part may be placed on an agenda
for Board consideration at a future
meeting.

PART 1154—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE ARCHITECTURAL
AND TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Sec.

1154.101 Purpose.

1154.102 Application.

1154.103 Definitions.

1154.104-1154.109 [Reserved]

1154.110 Self-evaluation.

1154.111 Notice.

11564.112-1154.129 [Reserved]

1154.130 General prohibitions against dis-
crimination.

1154.131-1154.139 [Reserved]

1154.140 Employment.

1154.141-1154.148 [Reserved]

1154.149 Program accessibility: Discrimina-
tion prohibited.

1154.150 Program accessibility: Existing fa-
cilities.

1154.151 Program accessibility: New con-
struction and alterations.

1154.152-1154.159 [Reserved]

1154.160 Communications.

1154.161-1154.169 [Reserved]

1154.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 52 FR 16380, May 5, 1987, unless
otherwise noted.

§1154.101 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation,
Comprehensive Service, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the United
States Postal Service.
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§1154.102 Application.

This part applies to all programs or
activities conducted by the agency.

§1154.103 Definitions.

For purposes of this part, the term—

Agency means the Architectural and
Transportation Barriers Compliance
Board.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means service or de-
vices that enable persons with im-
paired sensory, manual, and/or speak-
ing skills to have an equal opportunity
to participate in, and enjoy the bene-
fits of, programs or activities con-
ducted by the agency. For example,
auxiliary aids useful for persons with
impaired vision include readers,
Brailled materials, audio recordings,
telecommunications devices and other
similar services and devices. Auxiliary
aids useful for persons with impaired
hearing include telephones handset
amplifiers, telephone compatible with
hearing aids, telecommunication de-
vices for deaf persons (TDD’s), inter-
preters, notetakers, written materials,
and other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discriminations.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—
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(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the

§1154.111

agency can demonstrate would result
in a fundamantal alteration in its na-
ture; and

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified Handicapped Person is
defined for purposes of employment in
29 CFR 1613.702(f) which is made appli-
cable to this part by §1154.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

§§1154.104-1154.109 [Reserved]

§1154.110 Self-evaluation.

(a) By July 6, 1988, the agency shall
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, for all least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection—

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§1154.111 Notice.

The agency shall make available to
employees, applicants, participants,
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beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and made
such information available to them in
such manner as the agency head finds
necessary to apprise effectively such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§1154.112-1154.129 [Reserved]

§1154.130 General
against discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or servcies to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or

prohibitions
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opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate of different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.
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§§1154.131-1154.139 [Reserved]

§1154.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally-con-
ducted programs or activities.

§§1154.141-1154.148 [Reserved]

§1154.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§1154.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§1154.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§1154.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his/her designee after
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considering all agency resources avail-
able for use in the funding and oper-
ation of the conducted program or ac-
tivity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualfied handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
September 4, 1987 except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by July 6, 1990, but in any event as ex-
peditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop by
January 6, 1988, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
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provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementatin of the plan.

§1154.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§1154.152-1154.159 [Reserved]

§1154.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, the program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.
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(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants, beneficiaries, and
members of the public by telephone,
telecommunications devices for deaf
persons (TDD’s) or equally effective
telecommunication systems shall be
used.

(b) The agency shall ensure that in-
terested person, including persons with
impaired vision, speech or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens.

In those circumstances where agency
personnel believe that the proposed ac-
tion would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the agency has the burden of
proving that compliance with §1154.160
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the agency head
or his/her designee after considering all
agency resources available for use in
the funding and operation of the con-
ducted program or activity, and must
be accompanied by a written statement
of the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
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receive the benefits and services of the
program or activity.

[62 FR 16380, May 5, 1987, as amended at 53
FR 24265, June 28, 1988]

§§1154.161-1154.169 [Reserved]

§1154.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsiblity for implementation
and operation of this section shall be
vested in the Equal Employment Op-
portunity Director.

(d) Complaints may be delivered or
mailed to the Equal Employment Op-
portunity Director, ATBCB, 330 C
Street, SW., Rm. 1010, Washington, DC
20202.

(e) The agency shall accept and in-
vestigate all complete complaints over
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(f) If the Equal Employment Oppor-
tunity Director receives a complaint
that is not complete, he or she shall
notify the complainant, within 30 days
of receipt of the incomplete complaint,
that additional information is needed.
If the complainant fails to complete
the complaint within 30 days of receipt
of this notice, the Equal Employment
Opportunity Director shall dismiss the
complaint without prejudice, and shall
notify the complainant of such dis-
missal.

(g) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(h) The agency shall notify the Direc-
tor of the Compliance and Enforcement
Division of any complaint alleging that
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a building or facility is not readily ac-
cessible to and usable by handicapped
persons. The Director of the Compli-
ance and Enforcement Division shall
determine whether or not the building
or facility is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792).

(i) Within 180 days of the receipt of a
complete complaint over which it has
jurisdiction, the agency shall notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(j) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §1154.170(g). The agency
may extend this time for good cause.

(k) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(1) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he/she shall have 60 days from the date
of receipt of the additional information
to make his/her determination on the
appeal.

(m) The time limits cited in para-
graphs (i) and (1) of this section may be
extended with the permission of the
Assistant Attorney General.

(n) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

PART 1191—AMERICANS WITH DIS-
ABILITIES ACT (ADA) ACCESSI-
BILITY GUIDELINES FOR BUILD-
INGS AND FACILITIES; ARCHITEC-
TURAL BARRIERS ACT (ABA) AC-
CESSIBILITY GUIDELINES

Sec.
1191.1 Accessibility guidelines.
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§1191.1 Accessibility guidelines.

(a) The accessibility guidelines for
buildings and facilities covered by the
Americans with Disabilities Act are set
forth in Appendices B and D to this
part. The guidelines serve as the basis
for accessibility standards adopted by
the Department of Justice and the De-
partment of Transportation under the
Americans with Disabilities Act.

NOTE 1 TO PARAGRAPH (a): 1. The Depart-
ment of Transportation has adopted by ref-
erence Appendices B and D to this part with
modifications as the regulatory standards
for the construction and alteration of trans-
portation facilities subject to its regulations
under the Americans with Disabilities Act,
effective November 29, 2006. 49 CFR 37.9 and
Appendix A to 49 CFR part 37, as amended at
71 FR 63263, October 30, 2006; and corrected at
72 FR 11089, March 12, 2007. The Department
of Transportation has modified section 206.3
in Appendix B to this part; and sections 406,
810.2.2, and 810.5.3 in Appendix D to this part.
The modified sections adopted by the De-
partment of Transportation are reprinted in
Appendix F to this part. Entities that are re-
quired to comply with the Department of
Transportation’s regulatory standards, must
comply with the modified sections adopted
by the Department of Transportation that
are reprinted in Appendix F to this part.

(b) The accessibility guidelines for
buildings and facilities covered by the
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Architectural Barriers Act are set
forth in Appendices C and D to this
part. The guidelines serve as the basis
for accessibility standards adopted by
the General Services Administration,
the Department of Defense, the Depart-
ment of Housing and Urban Develop-
ment, and the United States Postal
Service under the Architectural Bar-
riers Act.

NOTE 1 TO PARAGRAPH (b): 1. The General
Services Administration has adopted by ref-
erence Appendices C and D to this part as
the regulatory standards for buildings and
facilities subject to its regulations under the
Architectural Barriers Act. 41 CFR 102-76.65,
as added at 70 FR 67786, November 8, 2005;
amended at 71 FR 52498, September 6, 2006;
and further amended at 72 FR 5942, February
8, 2007. The General Services Administration
refers to its regulatory standards as the Ar-
chitectural Barriers Act Accessibility Stand-
ard (ABAAS). ABAAS applies to the con-
struction and alteration of facilities com-
menced after May 8, 2006; to leases awarded
for lease construction buildings on or after
June 30, 2006; and to all other leases awarded
pursuant to solicitations issued after Feb-
ruary 6, 2007. Section 3.5 of the Facilities
Standards for the Public Building Service
PBS—P100 (March 2005) [available on the
Internet at: htip:/www.gsa.gov/P100] estab-
lishes an additional requirement for General
Services Administration owned buildings
and lease construction with government op-
tion to purchase buildings to provide at least
one automatic or power-assisted door com-
plying with section 404.3 of ABAAS at each
new or altered accessible entrance required
by section F206.4.1 of ABAAS.

NOTE 2 TO PARAGRAPH (b): 2. The United
States Postal Service has adopted by ref-
erence Appendices C and D to this part, with
the exception of the advisory notes, as the
regulatory standards for its postal facilities
subject to the Architectural Barriers Act, ef-
fective October 1, 2005. 39 CFR 254.1, as added
at 70 FR 28213, May 17, 2005.

[69 FR 44151, July 23, 2004, as amended at 72
FR 13707, Mar. 23, 2007]
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ADA CHAPTER 1: APPLICATION AND ADMINISTRATION

101 Purpose

101.1 General. This document contains scoping and technical requirements for accessibility to sites,
facilities, buildings, and elements by individuals with disabilities. The requirements are to be applied
during the design, construction, additions to, and alteration of sites, facilities, buildings, and elements to
the extent required by regulations issued by Federal agencies under the Americans with Disabilities Act
of 1990 (ADA).

Advisory 101.1 General. In addition to these requirements, covered entities must comply
with the regulations issued by the Department of Justice and the Department of
Transportation under the Americans with Disabilities Act. There are issues affecting
individuals with disabilities which are not addressed by these requirements, but which are
covered by the Department of Justice and the Department of Transportation regulations.

101.2 Effect on Removal of Barriers in Existing Facilities. This document does not address existing
facilities unless altered at the discretion of a covered entity. The Department of Justice has authority
over existing facilities that are subject to the requirement for removal of barriers under title 11l of the ADA.
Any determination that this document applies to existing facilities subject to the barrier removal
requirement is solely within the discretion of the Department of Justice and is effective only to the extent
required by regulations issued by the Department of Justice.

102 Dimensions for Adults and Children

The technical requirements are based on adult dimensions and anthropometrics. In addition, this
document includes technical requirements based on children’s dimensions and anthropometrics for
drinking fountains, water closets, toilet compartments, lavatories and sinks, dining surfaces, and work
surfaces.

103 Equivalent Facilitation

Nothing in these requirements prevents the use of designs, products, or technologies as alternatives to
those prescribed, provided they result in substantially equivalent or greater accessibility and usability.

Advisory 103 Equivalent Facilitation. The responsibility for demonstrating equivalent
facilitation in the event of a challenge rests with the covered entity. With the exception of
transit facilities, which are covered by regulations issued by the Department of
Transportation, there is no process for certifying that an alternative design provides
equivalent facilitation.

104 Conventions

104.1 Dimensions. Dimensions that are not stated as “maximum” or “minimum” are absolute.
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104.1.1 Construction and Manufacturing Tolerances. All dimensions are subject to conventional
industry tolerances except where the requirement is stated as a range with specific minimum and
maximum end points.

Advisory 104.1.1 Construction and Manufacturing Tolerances. Conventional industry
tolerances recognized by this provision include those for field conditions and those that may
be a necessary consequence of a particular manufacturing process. Recognized tolerances
are not intended to apply to design work.

It is good practice when specifying dimensions to avoid specifying a tolerance where
dimensions are absolute. For example, if this document requires “1%2 inches,” avoid
specifying “1%2 inches plus or minus X inches.”

Where the requirement states a specified range, such as in Section 609.4 where grab bars
must be installed between 33 inches and 36 inches above the floor, the range provides an
adequate tolerance and therefore no tolerance outside of the range at either end point is
permitted.

Where a requirement is a minimum or a maximum dimension that does not have two
specific minimum and maximum end points, tolerances may apply. Where an element is to
be installed at the minimum or maximum permitted dimension, such as “15 inches minimum”
or “5 pounds maximum”, it would not be good practice to specify “5 pounds (plus X pounds)
or 15 inches (minus X inches).” Rather, it would be good practice to specify a dimension
less than the required maximum (or more than the required minimum) by the amount of the
expected field or manufacturing tolerance and not to state any tolerance in conjunction with
the specified dimension.

Specifying dimensions in design in the manner described above will better ensure that
facilities and elements accomplish the level of accessibility intended by these requirements.
It will also more often produce an end result of strict and literal compliance with the stated
requirements and eliminate enforcement difficulties and issues that might otherwise arise.
Information on specific tolerances may be available from industry or trade organizations,
code groups and building officials, and published references.

104.2 Calculation of Percentages. Where the required number of elements or facilities to be provided
is determined by calculations of ratios or percentages and remainders or fractions result, the next
greater whole number of such elements or facilities shall be provided. Where the determination of the
required size or dimension of an element or facility involves ratios or percentages, rounding down for
values less than one half shall be permitted.

104.3 Figures. Unless specifically stated otherwise, figures are provided for informational purposes
only.
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Convention

Description
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dimension showing English units (in
inches unless otherwise specified)
above the line and Sl units (in
millimeters unless otherwise specified)
below the line

dimension for small measurements

dimension showing a range with
minimum - maximum

minimum
maximum

greater than
greater than or equal to

less than
less than or equal to

boundary of clear floor space or
maneuvering clearance

centerline
a permitted element or its extension
direction of travel or approach

a wall, floor, ceiling or other element
cut in section or plan

a highlighted element in
elevation or plan

location zone of element, contrd or
feature

Figure 104

Graphic Convention for Figures
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105 Referenced Standards

105.1 General. The standards listed in 105.2 are incorporated by reference in this document and are
part of the requirements to the prescribed extent of each such reference. The Director of the Federal
Register has approved these standards for incorporation by reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of the referenced standards may be inspected at the Architectural
and Transportation Barriers Compliance Board, 1331 F Street, NW, Suite 1000, Washington, DC 20004;
at the Department of Justice, Civil Rights Division, Disability Rights Section, 1425 New York Avenue,
NW, Washington, DC; at the Department of Transportation, 400 Seventh Street, SW, Room 10424,
Washington DC; or at the National Archives and Records Administration (NARA). For information on the
availability of this material at NARA, call (202) 741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/ibr_locations.html.

105.2 Referenced Standards. The specific edition of the standards listed below are referenced in this
document. Where differences occur between this document and the referenced standards, this
document applies.

105.2.1 ANSI/BHMA. Copies of the referenced standards may be obtained from the Builders
Hardware Manufacturers Association, 355 Lexington Avenue, 17th floor, New York, NY 10017 (http:/
/www.buildershardware.com).

ANSI/BHMA A156.10-1999 American National Standard for Power Operated Pedestrian Doors
(see 404.3).

ANSI/BHMA A156.19-1997 American National Standard for Power Assist and Low Energy
Power Operated Doors (see 404.3, 408.3.2.1, and 409.3.1).

ANSI/BHMA A156.19-2002 American National Standard for Power Assist and Low Energy
Power Operated Doors (see 404.3, 408.3.2.1, and 409.3.1).

Advisory 105.2.1 ANSI/BHMA. ANSI/BHMA A156.10-1999 applies to power operated
doors for pedestrian use which open automatically when approached by pedestrians.
Included are provisions intended to reduce the chance of user injury or entrapment.

ANSI/BHMA A156.19-1997 and A156.19-2002 applies to power assist doors, low energy
power operated doors or low energy power open doors for pedestrian use not provided for in
ANSI/BHMA A156.10 for Power Operated Pedestrian Doors. Included are provisions
intended to reduce the chance of user injury or entrapment.

105.2.2 ASME. Copies of the referenced standards may be obtained from the American Society of
Mechanical Engineers, Three Park Avenue, New York, New York 10016 (http://www.asme.org).

ASME A17.1- 2000 Safety Code for Elevators and Escalators, including ASME A17.1a-2002
Addenda and ASME A17.1b-2003 Addenda (see 407.1, 408.1, 409.1, and 810.9).

ASME A18.1-1999 Safety Standard for Platform Lifts and Stairway Chairlifts, including ASME
A18.1a-2001 Addenda and ASME A18.1b-2001 Addenda (see 410.1).
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ASME A18.1-2003 Safety Standard for Platform Lifts and Stairway Chairlifts, (see 410.1).

Advisory 105.2.2 ASME. ASME A17.1-2000 is used by local jurisdictions throughout the
United States for the design, construction, installation, operation, inspection, testing,
maintenance, alteration, and repair of elevators and escalators. The majority of the
requirements apply to the operational machinery not seen or used by elevator passengers.
ASME A17.1 requires a two-way means of emergency communications in passenger
elevators. This means of communication must connect with emergency or authorized
personnel and not an automated answering system. The communication system must be
push button activated. The activation button must be permanently identified with the word
“HELP.” A visual indication acknowledging the establishment of a communications link to
authorized personnel must be provided. The visual indication must remain on until the call
is terminated by authorized personnel. The building location, the elevator car number, and
the need for assistance must be provided to authorized personnel answering the emergency
call. The use of a handset by the communications system is prohibited. Only the authorized
personnel answering the call can terminate the call. Operating instructions for the
communications system must be provided in the elevator car.

The provisions for escalators require that at least two flat steps be provided at the entrance
and exit of every escalator and that steps on escalators be demarcated by yellow lines 2
inches wide maximum along the back and sides of steps.

ASME A18.1-1999 and ASME A18.1-2003 address the design, construction, installation,
operation, inspection, testing, maintenance and repair of lifts that are intended for
transportation of persons with disabilities. Lifts are classified as: vertical platform lifts,
inclined platform lifts, inclined stairway chairlifts, private residence vertical platform lifts,
private residence inclined platform lifts, and private residence inclined stairway chairlifts.

This document does not permit the use of inclined stairway chairlifts which do not provide
platforms because such lifts require the user to transfer to a seat.

ASME A18.1 contains requirements for runways, which are the spaces in which platforms or
seats move. The standard includes additional provisions for runway enclosures, electrical
equipment and wiring, structural support, headroom clearance (which is 80 inches
minimum), lower level access ramps and pits. The enclosure walls not used for entry or exit
are required to have a grab bar the full length of the wall on platform lifts. Access ramps are
required to meet requirements similar to those for ramps in Chapter 4 of this document.

Each of the lift types addressed in ASME A18.1 must meet requirements for capacity, load,
speed, travel, operating devices, and control equipment. The maximum permitted height for
operable parts is consistent with Section 308 of this document. The standard also
addresses attendant operation. However, Section 410.1 of this document does not permit
attendant operation.

105.2.3 ASTM. Copies of the referenced standards may be obtained from the American Society for
Testing and Materials, 100 Bar Harbor Drive, West Conshohocken, Pennsylvania 19428 (http:/
www.astm.org).
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ASTM F 1292-99 Standard Specification for Impact Attenuation of Surface Systems Under and
Around Playground Equipment (see 1008.2.6.2).

ASTM F 1292-04 Standard Specification for Impact Attenuation of Surfacing Materials Within the
Use Zone of Playground Equipment (see 1008.2.6.2).

ASTM F 1487-01 Standard Consumer Safety Performance Specification for Playground
Equipment for Public Use (see 106.5).

ASTM F 1951-99 Standard Specification for Determination of Accessibility of Surface Systems
Under and Around Playground Equipment (see 1008.2.6.1).

Advisory 105.2.3 ASTM. ASTM F 1292-99 and ASTM F 1292-04 establish a uniform
means to measure and compare characteristics of surfacing materials to determine whether
materials provide a safe surface under and around playground equipment. These standards
are referenced in the play areas requirements of this document when an accessible surface
is required inside a play area use zone where a fall attenuating surface is also required. The
standards cover the minimum impact attenuation requirements, when tested in accordance
with Test Method F 355, for surface systems to be used under and around any piece of
playground equipment from which a person may fall.

ASTM F 1487-01 establishes a nationally recognized safety standard for public playground
equipment to address injuries identified by the U.S. Consumer Product Safety Commission.
It defines the use zone, which is the ground area beneath and immediately adjacent to a
play structure or play equipment designed for unrestricted circulation around the equipment
and on whose surface it is predicted that a user would land when falling from or exiting a
play structure or equipment. The play areas requirements in this document reference the
ASTM F 1487 standard when defining accessible routes that overlap use zones requiring
fall attenuating surfaces. If the use zone of a playground is not entirely surfaced with an
accessible material, at least one accessible route within the use zone must be provided from
the perimeter to all accessible play structures or components within the playground.

ASTM F 1951-99 establishes a uniform means to measure the characteristics of surface
systems in order to provide performance specifications to select materials for use as an
accessible surface under and around playground equipment. Surface materials that comply
with this standard and are located in the use zone must also comply with ASTM F 1292.
The test methods in this standard address access for children and adults who may traverse
the surfacing to aid children who are playing. When a surface is tested it must have an
average work per foot value for straight propulsion and for turning less than the average
work per foot values for straight propulsion and for turning, respectively, on a hard, smooth
surface with a grade of 7% (1:14).

105.2.4 ICC/IBC. Copies of the referenced standard may be obtained from the International Code
Council, 5203 Leesburg Pike, Suite 600, Falls Church, Virginia 22041 (www.iccsafe.org).

International Building Code, 2000 Edition (see 207.1, 207.2, 216.4.2, 216.4.3, and 1005.2.1).
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International Building Code, 2001 Supplement (see 207.1 and 207.2).

International Building Code, 2003 Edition (see 207.1, 207.2, 216.4.2, 216.4.3, and 1005.2.1).

Advisory 105.2.4 ICC/IBC. International Building Code (IBC)-2000 (including 2001
Supplement to the International Codes) and IBC-2003 are referenced for means of egress,
areas of refuge, and railings provided on fishing piers and platforms. At least one
accessible means of egress is required for every accessible space and at least two
accessible means of egress are required where more than one means of egress is required.
The technical criteria for accessible means of egress allow the use of exit stairways and
evacuation elevators when provided in conjunction with horizontal exits or areas of refuge.
While typical elevators are not designed to be used during an emergency evacuation,
evacuation elevators are designed with standby power and other features according to the
elevator safety standard and can be used for the evacuation of individuals with disabilities.
The IBC also provides requirements for areas of refuge, which are fire-rated spaces on
levels above or below the exit discharge levels where people unable to use stairs can go to
register a call for assistance and wait for evacuation.

The recreation facilities requirements of this document references two sections in the IBC
for fishing piers and platforms. An exception addresses the height of the railings, guards, or
handrails where a fishing pier or platform is required to include a guard, railing, or handrail
higher than 34 inches (865 mm) above the ground or deck surface.

105.2.5 NFPA. Copies of the referenced standards may be obtained from the National Fire
Protection Association, 1 Batterymarch Park, Quincy, Massachusetts 02169-7471, (http://
www.nfpa.org).

NFPA 72 National Fire Alarm Code, 1999 Edition (see 702.1 and 809.5.2).
NFPA 72 National Fire Alarm Code, 2002 Edition (see 702.1 and 809.5.2).

Advisory 105.2.5 NFPA. NFPA 72-1999 and NFPA 72-2002 address the application,
installation, performance, and maintenance of protective signaling systems and their
components. The NFPA 72 incorporates Underwriters Laboratory (UL) 1971 by reference.
The standard specifies the characteristics of audible alarms, such as placement and sound
levels. However, Section 702 of these requirements limits the volume of an audible alarm to
110 dBA, rather than the maximum 120 dBA permitted by NFPA 72-1999.

NFPA 72 specifies characteristics for visible alarms, such as flash frequency, color, intensity,
placement, and synchronization. However, Section 702 of this document requires that
visual alarm appliances be permanently installed. UL 1971 specifies intensity dispersion
requirements for visible alarms. In particular, NFPA 72 requires visible alarms to have a light
source that is clear or white and has polar dispersion complying with UL 1971.
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106 Definitions

106.1 General. For the purpose of this document, the terms defined in 106.5 have the indicated
meaning.

Advisory 106.1 General. Terms defined in Section 106.5 are italicized in the text of this
document.

106.2 Terms Defined in Referenced Standards. Terms not defined in 106.5 or in regulations issued
by the Department of Justice and the Department of Transportation to implement the Americans with
Disabilities Act, but specifically defined in a referenced standard, shall have the specified meaning from
the referenced standard unless otherwise stated.

106.3 Undefined Terms. The meaning of terms not specifically defined in 106.5 or in regulations issued
by the Department of Justice and the Department of Transportation to implement the Americans with
Disabilities Act or in referenced standards shall be as defined by collegiate dictionaries in the sense that
the context implies.

106.4 Interchangeability. Words, terms and phrases used in the singular include the plural and those
used in the plural include the singular.

106.5 Defined Terms.
Accessible. A site, building, facility, or portion thereof that complies with this part.

Accessible Means of Egress. A continuous and unobstructed way of egress travel from any pointin
a building or facility that provides an accessible route to an area of refuge, a horizontal exit, or a public
way.

Addition. An expansion, extension, or increase in the gross floor area or height of a building or
facility.

Administrative Authority. A governmental agency that adopts or enforces regulations and
guidelines for the design, construction, or alteration of buildings and facilities.

Alteration. A change to a building or facility that affects or could affect the usability of the building or
facility or portion thereof. Alterations include, but are not limited to, remodeling, renovation,
rehabilitation, reconstruction, historic restoration, resurfacing of circulation paths or vehicular ways,
changes or rearrangement of the structural parts or elements, and changes or rearrangement in the
plan configuration of walls and full-height partitions. Normal maintenance, reroofing, painting or
wallpapering, or changes to mechanical and electrical systems are not alterations unless they affect
the usability of the building or facility.

Amusement Attraction. Any facility, or portion of a facility, located within an amusement park or
theme park which provides amusement without the use of an amusement device. Amusement
attractions include, but are not limited to, fun houses, barrels, and other attractions without seats.
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Amusement Ride. A system that moves persons through a fixed course within a defined area for the
purpose of amusement.

Amusement Ride Seat. A seat that is built-in or mechanically fastened to an amusement ride
intended to be occupied by one or more passengers.

Area of Sport Activity. That portion of a room or space where the play or practice of a sport occurs.

Assembly Area. A building or facility, or portion thereof, used for the purpose of entertainment,
educational or civic gatherings, or similar purposes. For the purposes of these requirements,
assembly areas include, but are not limited to, classrooms, lecture halls, courtrooms, public meeting
rooms, public hearing rooms, legislative chambers, motion picture houses, auditoria, theaters,
playhouses, dinner theaters, concert halls, centers for the performing arts, amphitheaters, arenas,
stadiums, grandstands, or convention centers.

Assistive Listening System (ALS). An amplification system utilizing transmitters, receivers, and
coupling devices to bypass the acoustical space between a sound source and a listener by means of
induction loop, radio frequency, infrared, or direct-wired equipment.

Boarding Pier. A portion of a pier where a boat is temporarily secured for the purpose of embarking
or disembarking.

Boat Launch Ramp. A sloped surface designed for launching and retrieving trailered boats and other
water craft to and from a body of water.

Boat Slip. That portion of a pier, main pier, finger pier, or float where a boat is moored for the
purpose of berthing, embarking, or disembarking.

Building. Any structure used or intended for supporting or sheltering any use or occupancy.
Catch Pool. A pool or designated section of a pool used as a terminus for water slide flumes.
Characters. Letters, numbers, punctuation marks and typographic symbols.

Children’s Use. Describes spaces and elements specifically designed for use primarily by people 12
years old and younger.

Circulation Path. An exterior or interior way of passage provided for pedestrian travel, including but
not limited to, walks, hallways, courtyards, elevators, platform lifts, ramps, stairways, and landings.

Closed-Circuit Telephone. A telephone with a dedicated line such as a house phone, courtesy
phone or phone that must be used to gain entry to a facility.

Common Use. Interior or exterior circulation paths, rooms, spaces, or elements that are not for public
use and are made available for the shared use of two or more people.

Cross Slope. The slope that is perpendicular to the direction of travel (see running slope).

Curb Ramp. A short ramp cutting through a curb or built up to it.
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Detectable Warning. A standardized surface feature built in or applied to walking surfaces or other
elements to warn of hazards on a circulation path.

Element. An architectural or mechanical component of a building, facility, space, or site.

Elevated Play Component. A play component that is approached above or below grade and that is
part of a composite play structure consisting of two or more play components attached or functionally
linked to create an integrated unit providing more than one play activity.

Employee Work Area. All or any portion of a space used only by employees and used only for work.
Corridors, toilet rooms, kitchenettes and break rooms are not employee work areas.

Entrance. Any access point to a building or portion of a building or facility used for the purpose of
entering. An entrance includes the approach walk, the vertical access leading to the entrance
platform, the entrance platform itself, vestibule if provided, the entry door or gate, and the hardware of
the entry door or gate.

Facility. All or any portion of buildings, structures, site improvements, elements, and pedestrian
routes or vehicular ways located on a site.

Gangway. A variable-sloped pedestrian walkway that links a fixed structure or land with a floating
structure. Gangways that connect to vessels are not addressed by this document.

Golf Car Passage. A continuous passage on which a motorized golf car can operate.

Ground Level Play Component. A play component that is approached and exited at the ground
level.

Key Station. Rapid and light rail stations, and commuter rail stations, as defined under criteria
established by the Department of Transportation in 49 CFR 37.47 and 49 CFR 37.51, respectively.

Mail Boxes. Receptacles for the receipt of documents, packages, or other deliverable matter. Mail
boxes include, but are not limited to, post office boxes and receptacles provided by commercial mail-
receiving agencies, apartment facilities, or schools.

Marked Crossing. A crosswalk or other identified path intended for pedestrian use in crossing a
vehicular way.

Mezzanine. An intermediate level or levels between the floor and ceiling of any story with an
aggregate floor area of not more than one-third of the area of the room or space in which the level or
levels are located. Mezzanines have sufficient elevation that space for human occupancy can be
provided on the floor below.

Occupant Load. The number of persons for which the means of egress of a building or portion of a
building is designed.

Operable Part. A component of an element used to insert or withdraw objects, or to activate,
deactivate, or adjust the element.
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Pictogram. A pictorial symbol that represents activities, facilities, or concepts.
Play Area. A portion of a site containing play components designed and constructed for children.

Play Component. An element intended to generate specific opportunities for play, socialization, or
learning. Play components are manufactured or natural; and are stand-alone or part of a composite
play structure.

Private Building or Facility. A place of public accommodation or a commercial building or facility
subject to title 11l of the ADA and 28 CFR part 36 or a transportation building or facility subject to title 111
of the ADA and 49 CFR 37.45.

Public Building or Facility. A building or facility or portion of a building or facility designed,
constructed, or altered by, on behalf of, or for the use of a public entity subject to title Il of the ADA and
28 CFR part 35 or to title Il of the ADA and 49 CFR 37.41 or 37.43.

Public Entrance. An entrance that is not a service entrance or a restricted entrance.

Public Use. Interior or exterior rooms, spaces, or elements that are made available to the public.
Public use may be provided at a building or facility that is privately or publicly owned.

Public Way. Any street, alley or other parcel of land open to the outside air leading to a public street,
which has been deeded, dedicated or otherwise permanently appropriated to the public for public use
and which has a clear width and height of not less than 10 feet (3050 mm).

Qualified Historic Building or Facility. A building or facility that is listed in or eligible for listing in the
National Register of Historic Places, or designated as historic under an appropriate State or local law.

" Ramp. A walking surface that has a running slope steeper than 1:20.

Residential Dwelling Unit. A unit intended to be used as a residence, that is primarily long-term in
nature. Residential dwelling units do not include transient lodging, inpatient medical care, licensed
long-term care, and detention or correctional facilities.

Restricted Entrance. An entrance that is made available for common use on a controlled basis but
not public use and that is not a service entrance.

Running Slope. The slope that is parallel to the direction of travel (see cross slope).

Self-Service Storage. Building or facility designed and used for the purpose of renting or leasing
individual storage spaces to customers for the purpose of storing and removing personal property on
a self-service basis.

Service Entrance. An entrance intended primarily for delivery of goods or services.

Site. A parcel of land bounded by a property line or a designated portion of a public right-of-way.
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Soft Contained Play Structure. A play structure made up of one or more play components where
the user enters a fully enclosed play environment that utilizes pliable materials, such as plastic,
netting, or fabric.

Space. A definable area, such as a room, toilet room, hall, assembly area, entrance, storage room,
alcove, courtyard, or lobby.

Story. That portion of a building or facility designed for human occupancy included between the
upper surface of a floor and upper surface of the floor or roof next above. A story containing one or
more mezzanines has more than one floor level.

Structural Frame. The columns and the girders, beams, and trusses having direct connections to the
columns and all other members that are essential to the stability of the building or facility as a whole.

Tactile. An object that can be perceived using the sense of touch.

Technically Infeasible. With respect to an alteration of a building or a facility, something that has
little likelihood of being accomplished because existing structural conditions would require removing
or altering a load-bearing member that is an essential part of the structural frame; or because other
existing physical or site constraints prohibit modification or addition of elements, spaces, or features
that are in full and strict compliance with the minimum requirements.

Teeing Ground. In golf, the starting place for the hole to be played.

Transfer Device. Equipment designed to facilitate the transfer of a person from a wheelchair or other
mobility aid to and from an amusement ride seat.

Transient Lodging. A building or facility containing one or more guest room(s) for sleeping that
provides accommodations that are primarily short-term in nature. Transient lodging does not include
residential dwelling units intended to be used as a residence, inpatient medical care facilities, licensed
long-term care facilities, detention or correctional facilities, or private buildings or facilities that contain
not more than five rooms for rent or hire and that are actually occupied by the proprietor as the
residence of such proprietor.

Transition Plate. A sloping pedestrian walking surface located at the end(s) of a gangway.

TTY. An abbreviation for teletypewriter. Machinery that employs interactive text-based
communication through the transmission of coded signals across the telephone network. TTYs may
include, for example, devices known as TDDs (telecommunication display devices or
telecommunication devices for deaf persons) or computers with special modems. TTYs are also
called text telephones.

Use Zone. The ground level area beneath and immediately adjacent to a play structure or play
equipment that is designated by ASTM F 1487 (incorporated by reference, see “Referenced
Standards” in Chapter 1) for unrestricted circulation around the play equipment and where it is
predicted that a user would land when falling from or exiting the play equipment.

Vehicular Way. A route provided for vehicular traffic, such as in a street, driveway, or parking facility.
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Walk. An exterior prepared surface for pedestrian use, including pedestrian areas such as plazas and
courts.

Wheelchair Space. Space for a single wheelchair and its occupant.

Work Area Equipment. Any machine, instrument, engine, motor, pump, conveyor, or other
apparatus used to perform work. As used in this document, this term shall apply only to equipment
that is permanently installed or built-in in employee work areas. Work area equipment does not
include passenger elevators and other accessible means of vertical transportation.

17

331



Pt. 1191, App. B 36 CFR Ch. XI (7-1-11 Edition)

ADA CHAPTER 2: SCOPING REQUIREMENTS AMERICANS WITH DISABILITIES ACT: SCOPING

ADA CHAPTER 2: SCOPING REQUIREMENTS

201 Application

201.1 Scope. All areas of newly designed and newly constructed buildings and facilities and altered
portions of existing buildings and facilities shall comply with these requirements.

Advisory 201.1 Scope. These requirements are to be applied to all areas of a facility
unless exempted, or where scoping limits the number of multiple elements required to be
accessible. For example, not all medical care patient rooms are required to be accessible;
those that are not required to be accessible are not required to comply with these
requirements. However, common use and public use spaces such as recovery rooms,
examination rooms, and cafeterias are not exempt from these requirements and must be
accessible.

201.2 Application Based on Building or Facility Use. Where a site, building, facility, room, or space
contains more than one use, each portion shall comply with the applicable requirements for that use.

201.3 Temporary and Permanent Structures. These requirements<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>